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Court of Appeals of the District of Columbia 


No. 5507. 

Lula E. Jett et al., Plaintiff- in Errof, 

vs. i 

l 

Montague Manufacturing Company, a Corporation. 


1 Municipal Court of the District of Columbia. 

No. 231,013. j 

i 

i 

Montague Manufacturing Company, a Corporation, 

Plaintiff, j 

vs. | 

Lula E. Jett et al., Defendants. j 

United States of America, j 

District of Columbia, ss: | 

Be it remembered, That in the Municipal Court oif the Dis¬ 
trict of Columbia, at the City of Washington' in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had in the above-en¬ 
titled cause, to wit: j 

| 

2 In the Municipal Court of the District of Columbia. 

No. 231,013. j 

Montague Manufacturing Co., a Corporation^ Broad 

Street & Belt Line, Richmond, Va., Plaintiff, 

vs. j 

Lula E. Jett et al., 4930 Illinois Ave. N. W., Washington, 

D. C., Defendants. j 

i 

Bill of Exceptions. 

Be it remembered, that at the trial of this case before 
Honorable Judge Robert E. Mattingly, which trial began 
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LULA E. JETT ET AL. VS. 


on July 29th, 1931, and thereafter was further proceeded 
with, evidence and testimony was adduced, in substance, as 
follows: 

Plaintiff introduced the following promissory note: 

No. —. $498.28 & int. Due 2-15-29. 


Washington, D. C., December 17th, 1928. 

Sixty (GO) days after date we promise to pay to the 
order of Montague Manufacturing Co., Four Hundred & 
Ninety Eight & 2S/100 Dollars, for value received, with in¬ 
terest at the rate of G per cent per annum until paid. 

Payable at Liberty National Bank, Washington, D. C. 

The maker or makers and all other parties hereto, 
whether endorsers, sureties or guarantors, severally waive 
presentment, demand, protest and notice, and consent to 
any extension of the time of payment hereof made after 
maturitv bv agreement with the maker, with or without 
notice, and if this note be not paid when due hereby author¬ 
ize any attorney of any court of record to appear for us or 
either of us in such court and confess judgment without 
process in favor of the holder for such amount as may be 
due and unpaid hereon with costs of suit and 10 per cent 
attorneys' fee, hereby waiving all right of appeal and stay 
of execution. 

J. WALTER JETT. 
MAX MILLER. 

Address: South Washington, Va. 


(Endorsed on reverse as follows:) Endorsers and other 
parties signing hereunder severally admit knowledge of 
the waivers, consent, and other provisions on the face 
hereof, and are severally bound thereby. Lula E. Jett. 
Dora Miller. Pav to the order of First and Merchants 
National Bank of Richmond, Va. Montague Manufactur¬ 
ing Co. 

o 


3 Mr. Woodward, plaintiff’s witness, testified that 

there was past due and unpaid on said note the sum 
of Four Hundred Ninety Eight Dollars Twenty Eight 
Cents ($498.28) with interest from December 17th, 1928, 
less a credit of $31.55, said credit having been received 
from the assets of the partnership business of the makers 
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MONTAGUE MANUFACTURING COMPANY.) 3 

of the note; the note sued upon was a renewal note being 
the amount of the previous note, bearing the safne endorse¬ 
ments, plus the amount of the current indebtedness of the 
partnership to plaintiff contracted subsequent to the execu¬ 
tion of the prior note; the indebtedness was for merchan¬ 
dise delivered to the partnership by plaintiff; plaintiff 
never gave or paid anything to Lula E. Jett for her en¬ 
dorsement ; that plaintilf had been preparing to file suit 
against the partnership of J. Walter Jett and jMax Miller 
when plaintiff succeeded in securing endorsements of Mrs. 
Jett and Mrs. Miller; that such endorsements were secured 
pursuant to the following letter, written to Messrs. Jett 
and Miller, to-wit: 

“Oct. j20, 1928. 

“ Replying to your favor of the 15th inst., requesting us 
to accept your sixty days note dated Octobejr 17th for 
$394.39 in settlement of your June, July, August and Sep¬ 
tember account we will say that we cannot haijdle a note 
of this kind to advantage in Richmond without personal 
endorsements, but if you will have it endorsed by Mrs. Jett 
and Mrs. Miller we will be glad to accept it if itj will be an 
accommodation to you. Please have this note fixed up in 
this way and return it to us promptly, and oblige, 

Yours verv trulv, 

MONTAGUE ‘MANUFACTURING COMPANY. 

L. L. CARDONA, j 

Treasurer.” 

i 

Plaintiff rested and defendant moved a finding for de¬ 
fendant on the ground that defendant was an accommoda¬ 
tion endorser. The motion was overruled, with leave to 
renew, and exception to this ruling was noted and allowed. 

J. Walter Jett, defendant’s witness, testified that his 
wife, Lula E. Jett, defendant herein, had endorsed the 
note sued upon at his request; he had never given or paid 
her anything for her endorsement; all of the merchandise 
secured from plaintiff had been used in the partner- 
4 ship business of J. Walter Jett and Max Miller. 

The foregoing is the substance of all the 'testimony 
in this case bearing upon the exceptions herein reserved on 
behalf of defendant. 
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LULA E. JETT ET AL. VS. 


Thereupon defendant announced her case closed and 
plaintiff announced its case closed. 

Judgment. 

Thereupon, after argument by counsel, the following 
finding and judgment were entered by Judge Mattingly of 
the Municipal Court, to-wit: 

i August 18, 1931. 

At Law. 

No. 231,013. 

Montague Manufacturing Company, a Corporation, 


vs. 

Lula E. Jett and Dora Miller. 

Comes now the plaintiff and defendant Lula E. Jett and 
thereupon this cause being heard and submitted the court 
finds in favor of the plaintiff in the sum of $498.28 (less 
credit of $31.55) with interest from December 17, 1928 
(M. 59 P. 146). 

Aug. 24, 1931. 

At Law. 

No. 231,013. 

Montague Manufacturing Company, a Corporation, 


vs. 

Lula E. Jett and Dora Miller. 

It appearing under rule of court that judgment on the 
finding in this cause should be entered it is so ordered. 
Wherefore it is considered that plaintiff recover of defend¬ 
ant Lula E. Jett the sum of Four Hundred Ninety Eight 
Dollars and 28/100 ($498.28) less a credit of $31.55 with 
interest from December 17, 1928 and costs and have execu¬ 
tion thereof. 

To the foregoing finding and judgment an exception was 
duly taken by defendant and allowed by the Court and 
notice was given of intention to apply to the Court of Ap¬ 
peals for a writ of error to review proceedings herein, and 


I 


MONTAGUE MANUFACTURING COMPANY. 


5 


the following assignments of error were filed in [the Munici¬ 
pal Court on Aug. 31, 1931, to-wit: , 

Assignments of Error. j 

i 

Now comes the defendant Lula E. Jett, by her 
counsel, and assigns for error: j 

1. The action of the Court in overruling defend¬ 
ant’s motion for finding for defendant. 

2. The action of the Court in entering judgment for 
plaintiff herein. | 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, and because the minutes h n d things 
hereinbefore recited are not matters of record, |n order to 
make the same a part of the record herein, which is hereby 
ordered, so that the defendant may have her case reviewed 
on appeal, the defendant, by her attorney, movesi the Court 
to sign and seal this, her Bill of Exceptions, and requests 
the Court to sign and seal the same, which is accordingly 
done, now for then, this 23d dav of September, 1931. 

ROBT. E. MATTINGjLY, 

Judge. 

6 In the Municipal Court of the District of jColumbia. 

No. 231,013. ; 

Montague Mfg. Co., a Corporation, Plaintiff, 

vs. 

Lula E. Jett et ah, Defendant-. 


Notice of Submission of BUI of Exceptions for Settle?nent. 

To Loving & Hamner, Esqs., j 

Attornevs for Plaintiff: 

v i 

Please take notice that the within and foregoing Bill of 
Exceptions will be called to the attention of and submitted 
to the Court on Tuesday, September 22nd, 1931, at 10 
o’clock A. M. or as soon thereafter as counsel may be 
heard, for the purpose of having the same signed and sealed 
bv the Court. 

R. A. HARMAN, 
Attorney for Defendant-. 
(R. A. HARMAN.) 
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Service and copy of the foregoing notice and receipt of 
copy of said Bill of Exceptions acknowledged this 11th 
dav of September, 1931. 

LOVING & HAMNER, 

Attorneys for Plaintiff , 
By J. A. GORMAN. 

7 [Endorsed:] In the Municipal Court of the District 
of Columbia. No. 231,013. Montague Mfg. Co., a 

corporation, Plaintiff, vs. Lula E. Jett et al., Defendants. 
Bill of exceptions. R. A. Harman, 201 Evans Bldg., Attor¬ 
ney for Defendant. 

8 Filed Sep. 9, 1931, Municipal Court, District of 

Columbia. 

United States of America, ss: 

The President of the United States to the Honorable R. E. 
Mattingly, Judge of the Municipal Court of the District 
of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court,; before you, between Montague Manu¬ 
facturing Company, a corporation, plaintiff, and Lulu E. 
Jett, defendant, No. 231,013, a manifest error hath hap¬ 
pened, to the great damage of the said defendant, as by her 
complaint appears. We being willing that error, if any 
hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
lo the Court of Appeals of the District of Columbia, to¬ 
gether with this writ, so that you have the same in the said 
Court of Appeals, at Washington, within 20 days from the 
settling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the court below 
or a judge thereof for sufficient cause shall allow; that the 
record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the laws 
and customs of the United States should be done. 
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i 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 27th day of Ahgust, in the 
year of our Lord one thousand nine hundred and thirty-one. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGE£j>, 

Clerk of the Court of Appeals 

of the District of Columbia. 
Allowed bv I 

CHARLES H. ROBB, j 

Associate Justice of the Court of j 
Appeals of the District of Columbia. 


Filed Sep. 23, 1931, Municipal Court, District of 

Columbia. I 


In the Municipal Court of the District of Columbia. 

j 

No. 231,013. 

7 I 

| 

Montague Mfg. Co., a Corporation, Plaintiff, 

j 

vs. | 

Lula E. Jett et ah, Defendants. | 

i 

i 

Designation of Record . 

I 

Now comes Lula E. Jett, the appellant in the! above en¬ 
titled cause, by her attorney, Richard A. Ila^man, and 
designates the parts of the record which she desires to have 
included in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raided on ap¬ 
peal, namely: j 

1. Bill of Exceptions. | 

2. A copv of this designation. 

RICHARD A. HARMAN, 
Attorney for DefendantAppellant-. 

District of Columbia, ss : 

Richard A. Harman, being first duly sworn, on Oath says 
that he served a copy of the within and foregoing Desig¬ 
nation of Record upon Loving & Hamner, counsel of record 
for plaintiff, at 11:30 a. m. on Sept. 22, 1931, by lijanding a 
copy of said designation of record to Lunsford L.,Hamner, 



8 


LULA E. JETT ET AL. VS. MONTAGUE MFG. CO. 


one of the attorneys of record as aforesaid, who thereupon 
read same. 

RICHARD A. HARMAN. 

Subscribed and sworn to before me this 22d day of 
September, 1931. 

[Seal of Laura A. Harman, Notary Public, District of 

Columbia.] 

1 LAURA A. HARMAN, 

Notary Public, D. C. 

[Endorsed:] In the Municipal Court of the District of 
Columbia. No. 231,013. Montague Mfg. Co., a Corpora¬ 
tion, Plaintiff, vs. Lula E. Jett et ah, Defendants. Desig¬ 
nation of Record. Richard A. Harman, Attorney at Law, 
201-204 Evans Building, Attorney for Defendant-. Filed 
Sept. 23, 1931. Municipal Court, District of Columbia. 

10 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 10, both inclusive, to be a true and 
correct transcript of the record, according to direction of 
counsel herein filed, copy of which is made part of this 
transcript, in Cause, At Law, No. 231013, wherein Mon¬ 
tague Manufacturing Company, a corporation, if plaintiff, 
and Lula E. Jett, et al., are defendants, as the same that 
remains upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 30th day of September, 1931. 

[Seal Municipal Court, the District of Columbia.] 

S BLANCHE NEFF, 

Clerk. 

Endorsed on cover: In error to the Municipal Court. 
No. 5507. Lula E. Jett et ah, plaintiff- in error, vs. 
Montague Manufacturing Company, a Corporation. Court 
of Appeals, District of Columbia. Filed Oct. 1, 1931. 
Henry W. Hodges, Clerk. 
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Court of Appeals, District of Columbia. 


October Term, 1931. 


Lula E. Jett, Appellant , 

v. 

Montague Manufacturing Co. 
a Corporation, Appellee , 


BRIEF OF APPELLANT . 


- No. 5507. 


STATEMENT OF THE CASE. 

I 

This is an appeal from a judgment of the Municipal 
Court for the plaintiff below, appellee here, in which 
recovery was sought from the appellant, a married 
woman, because of her accommodation endorsement 
of a certain promissory note made by her husband apd 
one Max Miller. The material facts regarding the 
testimony in the case are fully set forth in the tran¬ 
script of the record (R. p. 3) as are the exceptions taken 
and allowed and relied upon by appellant (R. p. 5), 
the sole question being as to whether or not a married 
woman has the right to be or become an accommoda¬ 
tion endorser, guarantor or surety. 

. i 

I 

ASSIGNMENTS OF ERROR. | 

I 

The overruling of appellant’s motion for finding fpr 
defendant and the finding and entry of judgment for 
appellee (plaintiff below) are assigned as errors. (R. 
p. 5.) 
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ARGUMENT AND AUTHORITIES. 

This is purely an interpretation of sections 43 and 44 
of chapter 2 of Title 14 of the Code of the District of 
Columbia. 

Congress enacted section 1155 of the Code, which 
contained the proviso, “Provided, that no married 
woman shall have power to make any contract as 
surety or guarantor, or as an accommodation drawer, 
exceptor [sic], maker or indorser/' and then, by section 
1156 limited the powers given her to her own separate 
estate. Congress later amended section 1155 by re¬ 
pealing the proviso, but not otherwise altering it, and 
the said sections as amended are now sections 43 and 
44 of Title 14 of the Code. 

Beyond question, this statute is in derogation of the 
common law, for as is said in Bank of Commerce v. 
Lowers , 14 Idaho, 75, originally at common law a wife 
had no separate estate and could not contract. 

In the case of Hoage, etc. v. March Bros., being case 
No. 5010 in this Court, decided June 1, 1931, this 
Court said: 

“* * * and since the legislative intent to abro¬ 
gate the common-law right may not be presumed 
unless clearly expressed (Meister v. Moore, supra) 
we are necessarily brought to conclude * * *.” 

The case of Meister v. Moore (96 U. S. 76) cited by 
this Court said: 

‘‘No doubt, a statute may take away a common- 
law right: but there is always a presumption that 
the legislature has no such intention, unless it be 
plainly expressed.'' (Italics by appellant.) 

While the proviso in section 1155 has been repealed, 
there has been no enactment in the place thereof. 



3 


Appellant contends that the proviso was merely declara¬ 
tory of the common-law, and, as stated by the Court in 
Selma , etc. v. U. S., 139 U. S. 560, 566, citing the case 
of Minnis v. U. S., 40 U. S. 423, 

7 7 I 

i 

“One of the objects of a proviso is to qualify or 
restrain the generality of the enacting clause for 
to exclude some possible ground of misinterpreta¬ 
tion of it as extending to cases not intended to|be 
brought within its purview ’ * * *” 

Baggaley v. Pittsburgh , etc. 90 Fed. 636, holds that 
the proviso may be used from excessive caution I to 
prevent a possible misinterpretation of the act hy 
including therein that which was not intended. 

In Thompson v. Thompson , 218 U. S. 611, 6is, 
speaking of section 1155, the Court said: j 

“It must be presumed that the legislators who 
enacted this statute were familiar with the loftg 
established policy of the common-law, and wqre 
not unmindful of the radical changes in the polity 
of centuries which such legislation as is here sug¬ 
gested would bring about. Conceding it to be 
within the power of the legislature to make this 
alteration in the law, if it saw fit to do so, neverthe¬ 
less such radical and far reaching changes should 
only be wrought by language so clear and plain 
as to give unmistakable evidence of the legislative 
intention.” 

i 

! 

For authority that the proviso, although repealed, 
may still be resorted to as a legislative exposition and 
definition of what was the intent of Congress, appellant 
cites the case of Bank of Savings v. The Collector , 70 
U. S. 495, in which Mr. Justice Clifford, delivering 
the opinion of the Court, said: 

“Although the proviso is repealed, still it is 
proper to resort to it * * * as affording a legis- 


i 

i 

i 
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lative exposition of what is meant by * * * as 
employed in the first clause of the section under 
consideration.” 

This statute being in derogation of the common law, 
it must be strictly construed, and, as said in Red Wing 
Malting Co. v. Willcuts, 15 F. (2d) 626, 630: 

“This Court should not attempt to write new 
language into the statute, nor ignore language 
there used, but must endeavor, from the language 
of the statute itself to arrive at the meaning of 
Congress.” 

And in Brunswick, etc. v. Nat’l Bank, etc., 192 U. S. 
386, 390, the Court, speaking through Mr. Chief 
Justice Fuller, said: 

“This * * * depends on the terms of the statute 
creating it, and as it is in derogation of the common 
law the statute can not be extended beyond the 
words used.” 

To the same effect is Kealoha v. Castle, 210 U. S. 
149, 153. 

In Folsom v. U. S., 160 U. S. 121, 127, the Court, 
through Mr. Justice Fuller, said: 

“Doubtless in some cases where the language 
of a statute leads to an absurdity, hardship or 
injustice, presumably not intended, a construction 
may be put upon it modifying the meaning of the 
words so as to carry out the real intention, but 
where the intention is plain it is the duty of the 
Court to expound the statute as it stands * * * 
It may be that there was an oversight in that 
particular, but if there were, we certainly can not 
supply it * * *” 

The Idaho statute provides that a married woman 
may enter into any contract with reference to her 
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property that a married man may, and yet, in Bank of 
Commerce v. Bowers , 14 Idaho 75, the Court held a 
married woman had. no authority to become surety 
or guarantor for the debts of others. 

In Bank of America v. Banks , 101 U. S. 240, a case 
arising in Mississippi, a married woman had endorsed 
the promissory note of her husband given for supplies 
he had secured for use upon a plantation owned by Jier, 
leased to him. The code of the state provided that 
married women may rent their lands or make any 
contract for the use of the same, etc., and provision is 
also made that when a married woman engaged in 
trade or business as a femme sole , she shall be bound by 
her contracts made in the course of such trade or busi¬ 
ness in the same manner as if she was unmarried, which 
is similar to the enactment here, in which a married 
woman is given the right to engage in trade or business 
with reference to her own separate estate. In the 
opinion of the Court in the foregoing case, at page 246, 
the Court said: 

j 

“ Neither the words of the statute nor the de¬ 
cisions of the state Courts permit such a contract 
to be enforced against the separate property of a 
married woman. In order that the contract may 
bind the separate property of the wife, she must 
be the beneficiary of the cultivation, and the 
supplies must in fact have been purchased for 
her account and benefit.” 

i 

It is contended that the statute in question, being in 
derogation of the common law, must be strictly con¬ 
strued; that the Court can not go beyond the express 
words of the enactment; that by the proviso Con¬ 
gress merely declared what the common law was prior 
to the enactment of section 1155, so, striking out 

j 

i 

j 

i 

i 


i 


i 


i 
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the declaration or definition of the common law can not 
operate to enlarge the meaning of the other provisions 
of that section; that the common law regarding accom¬ 
modation endorsements, etc., of a married woman is 
still in full force and effect in the District of Columbia, 
Congress either having failed or not intended to abro¬ 
gate the common law, and to quote Mr. Justice Fuller, 
“It may be that there was an oversight in that particu¬ 
lar, but if there were, we certainly can not supply it”; 
that the proviso was enacted out of a superabundance 
of caution and to prevent misconstruction of legislation 
changing the custom of centuries; that the statute 
grants to married women only such rights as are clearly, 
expressly and explicitly granted by the words thereof, 
among which is not the right to become an accommoda¬ 
tion endorser, guarantor, surety, etc. 

The language used by this Court in the case of Hoage 
etc. v. Murch Bros, etc., Vol. LIX, Washington Law 
Reporter, 552, is especially applicable to the case at bar. 

The appellant respectfully submits that her endorse¬ 
ment, being the accommodation endorsement of a 
married woman, is invalid and not enforceable and that 
the judgment of the Municipal Court should be reversed 
and the cause remanded. 

Richard A. Harman, 

; Attorney for Appellant, 

, 201-204 Evans Bldg., 

Washington, D. C. 
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IN THE I 

• i 

i 

Court of Appeals, district of Columbia 

October Term, 1931. 


No. 5507. 


Lula E. Jett, Plaintiff in Error, 

i 

vs. 

■ 

Montague Manufacturing Company, a Corporation. 


BRIEF OF DEFENDANT IN ERROR. 


STATEMENT. 

This case is before this Court on a writ of <»rror 
to the Muncipal Court of the District of Columbia 
(R. 6). Judgment had been rendered in the Munici¬ 
pal Court against the defendant, Lula E. Jett, Plain¬ 
tiff in Error here, as endorser on a sixty day pastj due 
and unpaid note of J. Walter Jett and Max Miller, 
dated December 17, 1928, made and payable ini the 
District of Columbia, said judgment being forj the 
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face of the note, viz., $49S.29, and interest, less a 
credit of $31.55 (R. 2, 4). Plaintiff in Error was an 
accommodation endorser. Defendant in Error (Plain¬ 
tiff below), never gave or paid anything to her there¬ 
for; Defendant in Error had been preparing to file 
suit against the makers of the note, but refrained 
from doing, so upon securing the endorsements of 
Plaintiff in Error, Mrs. Jett, and Mrs. Miller, pur¬ 
suant to a letter addressed to the makers advising 
that it (Defendant in birr or) could not handle the 
note without such endorsements. J. Walter Jett, one 
of the makers of the note, testified that his wife, Lula 
E. Jett (Plaintiff in Error here) had endorsed the 
note upon his request; that he had never given or 
paid her anything for her endorsement; and that all 


of the merchandise secured from Defendant in Error 


had been used in the partnership business of J. Walter 
Jett and Max Miller, the makers of the note (R. 2-3). 
Upon this state of facts the Court found for the Plain¬ 
tiff (Defendant in Error here) and entered the judg¬ 
ment referred to at the beginning of this statement. 


ARGUMENT. 

I. 

The narrow and precise question presented by this 
case is whether in the District of Columbia a married 
woman has power to make an accommodation indorse¬ 
ment, but we take it that the determination of this 
question will settle as well whether a married woman 
has power to make a contract as surety or guarantor, 
or as accommodation drawer, acceptor, or maker, the 
same considerations being involved. The question is 
an extremely important one not only from the stand- 
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point of the rights of married women, but also from 
the standpoint of banking institutions and business 
people in general in their dealings with married 


women. 


Section 43, Title 14, of the Code of the District of 
Columbia now in force, and which was in force as 

i 

Section 1155 Code, D. C., at the time of the transac¬ 
tion here involved is as follows: I 


“43. Power of wife fo trade, and to sue and be 
sued .—Married women shall have power jto en¬ 
gage in any business, and to contract, whether 
engaged in business or not, and to sue separately 
upon their contracts, and also to sue separately 
for the recovery, security, or protection oij their 
property, and for torts committed against j them, 
as fullv and freelv as if thev were unmajrried; 
contracts may also be made with them, and they 
may also be sued separately upon their contracts, 
whether made before or during marriage, and for 
wrongs independent of contract committed by 
them before or during their marriage, as fullv as 
if they were unmarried, and upon judgments re¬ 
covered against them execution may be issued as 
if thev were unmarried; nor shall any husband 
be liable upon any contract made by his wife in 
her own name and upon her own responsibility, 
nor for any tort committed separately by h4r out 
of his presence without his participation or 'sanc¬ 
tion. ” 

| 

Prior to May 28, 1926, there was a proviso at the 
end of this section, which read as follows: 

I 

“Provided, That no married woman shall; have 
power to make any contract as surety or guaran¬ 
tor, or as accommodation drawer, ecceptor (sic), 
maker, or indorser.” 
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By an amendatory Act approved May 28, 1926 (44 
Stat. 676, c. 419) Congress repealed the said proviso 
in the following language: 


“Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress Assembled , That section 1155 of ‘An 
Act to establish a Code of law for the District of 
Columbia’, approved March 3, 1901, be, and the 
same is herebv, amended bv striking out the fol- 
lowing words contained in said section 1155: 

“Provided, That no married woman shall have 
power to make any contract as surety or guaran¬ 
tor or as accommodation drawer, acceptor, maker 
or indorser.” 


II. 

There can be no question but that under the provi¬ 
sions of the statute as thus amended a married woman 
mav make, and anvone mav make with her, anv con- 
tract as fullv and freelv as if she were unmarried, 
including contracts as surety or guarantor or as ac¬ 
commodation drawer, acceptor, maker or indorser. 
There was no inhibition at common law against un¬ 
married women making such contracts, and there is 
no claim upon the part of the Plaintiff in Error that 
there was anv such inhibition. 


“At common law, as under modern statutes, an 
unmarried woman was subject to no disabilities 
whatever on account of her sex in matters of 
private law. She could contract, acquire, hold, 
and dispose of property, and sue and be sued, 
exactly as if she were a man.” Long on Domes¬ 
tic Delations, Sec. 134, p. 217 (3d Ed. 1923). 
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The language of our statute (D. C. Code, Title 14, 
Section 43) as it stands is so direct, simple anti unam¬ 
biguous in respect of the power conferred that there 
is no room for construction. 

As we understand it, Plaintiff in Error contends 
that the repealed proviso was intended by the Con¬ 
gress as an interpretation of, or aid to the interpre¬ 
tation of, the language which had gone before; that 
it was equivalent to a statement by the legislative 
body that it did not mean that the language j which 
it had used was to include contracts as surety or 
guarantor or as accommodation drawer, acceptor, 
maker or indorser, but that the proviso was p mere 
declaration of the common law prohibition of the mak¬ 
ing of such contracts by married women, and that 
therefore when the proviso was stricken out bn the 
above-mentioned date, such repeal did not enlarge the 
meaning which the Congress had put upon it£ own 
words; that as the granting of the power to make such 
contracts was in derogation of the common law the 
grant could onlv be made effective bv further affirma- 
tive legislation. 

^ i 

That argument must necessarily proceed op the 
theory that the language preceding the proviso needed 
no qualification or exception to exclude this class of 
contracts, and that when the Congress enacted the 
amendment of May 28, 1926, it was engaged merely 
in removing a useless proviso. The inconsistency of 
that argument is apparent. If the purpose of tlnj pro¬ 
viso was to aid in the construction of the preceding 
language of the section, then it was not useless, there 
was no occasion for removing it, and the Congress 
must have had some other reason for repealing it. 
That reason is manifest in the enactments themselves, 
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that is, the enactment with the proviso and the enact¬ 
ment repealing it. The language of the statute pre¬ 
ceding the proviso was all comprehensive. It em¬ 
powered married women to make any kind of contract 
which women could make if unmarried. That, let it 
be said, was in derogation of the common law. But 

it is conceded bv the Plaintiff in Error that the com- 

* 

mon law may be changed by express language. The 
Plaintiff in Error cites authorities to that effect with 
which, of course, we have no quarrel. The language 
used could not be more direct or positive in its grant 
of general power. It would have been as unnecessary 
as it was impracticable to attempt to enumerate in the 
statute all contracts which married women could 
make. It was essential, therefore, to insert the pro¬ 
viso if contracts as surety or guarantor, or as accom¬ 
modation drawer, acceptor, maker, or endorser were 
to be excepted from the general power. The proviso 
accomplished,this. And it is only by reason of the 
proviso that such contracts had been held to be in¬ 
valid in this jurisdiction prior to the enactment of the 
statute of May 28, 1926, which repealed it. In the case 
of Schwartz v. Sacks, 55 App. I). C., 87, 2 Fed. (2d) 
188 (1924), this Court held that where a wife, to se¬ 
cure the debt of her husband, signed a note with her 
* 

husband secured by a deed of trust on her separate 
real property* her signature to the note, and the deed 
of trust were void under the proviso to Section 1155 . 

In the case of TPa/crs v. Pearson , 39 App. D. C., 10, 
16, (1912), the court said: 

“Sec. 1155 of the Code confers general power 
upon married women to engage in business, to 
contract, to sue separately, etc., as fully and 
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i 

freely as if unmarried, but concludes with this 
proviso: ‘That no married woman shall have 
power to make any contract as surety or guaran¬ 
tor, or as accommodation drawer, acceptor' maker 
or endorser. ’ By tit is proviso married women 
were prohibited from binding themselves <is sure¬ 
ty for others.” (Italics ours.) 


In Fisk Rubber Company v. Muller, 42 Appl D. C., 
49 (1914), where a married woman contracted to in¬ 
demnify another and save him harmless from the de- 
fault of one whom the latter appointed as his| agent, 
the married woman at the same time pledging certain 
shares of stock owned bv her, as security for the 
faithful discharge of said obligation, the court said, 
p. 53: i 


“The suretyship agreement, so far as | it af¬ 
fected appellee, was clearly obnoxious to Section 
1155 of the Code which declares, ‘That no mar¬ 
ried woman shall have power to make any con¬ 
tract as surety or guarantor, or as accorpmoda- 
tion drawer, acceptor, maker or endorser.’ ’’ 


In Columbia National Bank v. Shacklctt, 57j App. 
D. C. 130 (1927), plaintiff relied on the proviso to 
Section 1155, D. C. Code, to recover stock certificates 
which she had delivered to her husband to enable him 
to make loans for his own benefit. The Court,! after 
holding that under such circumstances there wjas no 
violation of the Code, Secs. 1154, 1155, said: 


“It is proper to add that the proviso in Section 
1155 , D. C. Code, prohibiting married women 
from becoming sureties, has since been repealed 
by Act of Congress, approved May 28, 1926 (44 
Stat. 676).” (Italics ours.) j 


i 

i 


i 

i 

i 
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Attention was also called to such repeal in Carroll 
v. Elkins, 5S App. D. C. 265, 266. 

In Bradbury v. Howard, 58 App. D. C. 383 (1929), 
this Court affirmed a decree in favor of Appellee, a 
married woman, who had signed a promissory note 
and deed of trust as surety for the debt of her hus¬ 
band, enjoining the assertion of any claim against 
her on the note and declaring the deed of trust void 
because, as this Court said, the proviso to Section 
1155 , unqualifiedly incapacitated a married woman 
from making anv contract as suretv. The Court re- 
fused to agree with a contention of Appellant that 
the repeal of the proviso before final decree divested 
Appellee ofi her defense thereunder, such refusal 
being based on the ground that the proviso was re¬ 
pealed at a date subsequent to the transaction and 
the bringing of the case, the validity of a married 
woman's contract being governed bv the law in force 
at the date of its execution. 


Without the proviso such contracts, under the ex¬ 
press language of the statute, would undoubtedly 
have been valid, because bv that language all con- 
tracts were authorized to be made bv or with mar¬ 


ried women, which tliev could make if unmarried. 
Therefore when the proviso was repealed it left on 
the statute books affirmative legislation abrogating 
the contrary rule of the common law with respect to 
all such contracts, including those as surety or guar¬ 
antor, or as accommodation drawer, acceptor, maker 
or endorser. 

In a case cited by Plaintiff in Error (p. 3 of her 
brief), namely. Bank for Savings v. Field , 70 U. S. 
495, 18 L. Ed. 207, the complainant, by virtue of a 
proviso in a i statute was exempt from a certain tax. 
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After the repeal of the proviso the Court held jtliat it 
was subject to the tax. Speaking of the proviso the 
Court said: 

“Beyond all controversy the proviso, while it 
continued in force, had the effect to exclude the 
corporation complainants from the operation of 
the substantive words of the section. Since the 
passage of the act, however, the proviso liajs been 
stricken out, and the palpable effect of the repeal 
is to leave the body of the act in full force and 
operation, without any such qualification ajs was 
embodied by the proviso.’’ 

That language is as apt to the statute in question 
in the case at bar as it was to the statute to which 
it was directed. j 

And that answers the contention of the Plaintiff in 
Error that if it was the intent of Congress to author¬ 
ize the making by married women of contracts of this 
character it failed to accomplish its purpose by strik¬ 
ing out the proviso. The theory of Plaintiff in Error 
seems to be that bv the Act of Mav 28, 1926,! Con- 
gress, after striking out the proviso, if it intended 
that the contracts which had been thereby prohibited 
were thereafter to be valid, should have affirmatively 
so declared. But it is plain that that would jhave 
been a work of supererogation, and could have no other 
effect that to confuse, because the language Which 
remained being all inclusive clearly did affirmatively 
authorize such contracts. 

There are authorities cited in the brief of Plaintiff 
in Error (p. 4) to the effect that a statute in dero¬ 
gation of the common law must be strictly construed 
and cannot be extended bevond the words used. 
Those authorities have no application here except as 





10 


they support the contention of Defendant in Error. 
There is no attempt here to extend the statute beyond 
the meaning of the words used. On the contrary, 
Plaintiff in Error contends that the statute as it 
stands in express language empowers a married 
woman to make any contract on her own responsi¬ 
bility which she could make if unmarried. It is the 
Plaintiff in Error, not the Defendant in Error, who 
is attempting to read into the statute language which 
it does not contain. 


ill. 


The object of the proviso to Sec. 1155 was not to 
explain the preceding language. That language in its 
general grant of power to married women to make 
contracts was as clear and positive as it could be 
made. The object of the proviso was to except out 
of the general power certain specified kinds of con¬ 
tracts. One of the offices, if not the principal office, 
of a proviso is to restrain the enacting clause of a 
statute, and to except something which would other¬ 
wise have been within it, or to modify the enacting 
clause. 


As was said in Sehlnmuer i\ Buffalo, etc. Railway, 
205 U. S. 1, !l. c. 10—“The general rule of law is that 
a proviso carves special exceptions only out of the 
body of the Act”; and in Cox v. Hart, 260 U. S. 427, 
1. c. 435—“The office of a proviso is well understood. 
It is to except something from the operative effect or 
to qualify or restrain the generality of the substan¬ 
tive enactment to which it is attached”; and in Deitch 
v. Staub, 115 Fed. 309, 1. c. 314, Mr. Justice Lurton, 
speaking for the Court—“The primary and usual 
office of a proviso is to except something out of a 
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statute which would otherwise be within it. Its use 
is to take special instances out of a general class.” 

In Sutherland on Statutory Construction , Section 
222. it is said: I 


“It has not been an unfrequent mode ofj legis¬ 
lation to frame an act with general language in 
the enacting clause, and to restrict its operation 
by a proviso. It is often found difficult td limit 
the language in the enacting clause so as to ad¬ 
mit every exception or limitation designed! to be 
introduced into the section in its finished I state. 
Provisos and exceptions are similar; intended to 
restrain the enacting clause; and except isomc- 
tliing which would otherwise be within it, ior in 
some manner to modify it.” 

| 

A proviso may have other uses, but it is plain that 
its purpose here was to create an exception as to con¬ 
tracts otherwise included in the general enactment. 
The exception having been removed in this case, the 
statute as it stands expressly and affirmatively au¬ 
thorizes all contracts by or with married women 

which they could make if not married. 

* 

IV. | 

If any inquiry as to the intent and purpose of the 
Congress in repealing the proviso be required other 
than as is answered by the enactments themsplves, 
that intent may be found in the reasons for the re- 
peal and the purpose to be accomplished thereby as 
set forth in the reports of the Committees of tliej two 
Houses of Congress which had the matter under jeon- 
sideration, and which reports are attached as an ap¬ 
pendix to this brief. It is well established that!ref¬ 
erence may be made to such reports in order td as- 
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certain thei intent of the legislature and the purpose 
to be served if thereby any light may be thrown on 
the meaning of its enactments. 

“The fundamental rule and ‘pole star of stat¬ 
utory construction 9 is to ascertain and give effect 
to the intention of the Legislature. In pursuance 
of that purpose the courts have established the 
rule that a statute must be construed with refer¬ 
ence to the object intended to be accomplished by 
it.” Roxford Knitting Co. v. Moore and Turney , 
26*5, Fed. 177, 191, citing U. S. v. M us grave 
(D. C.) 160 Fed. 700, St. Louis, etc., R. Co. v. 
Delk, 162 Fed. 145, 89 C. C. A. 169. 

The report of a Committee of either House of Con¬ 
gress recommending the passage of a bill and ex¬ 
planatory statements in the nature of a supplemental 
report, made by a Committee member in charge of 
the bill during its passage, may be consulted to as¬ 
certain the intent of the law making body in its en- 
actment. 

Duplex Printing Press Co. v. Dee ring. 254 
UJS. 443, 474; 65 L. Ed. 349, 360. 

MclAan v. U. 226 U. S. 374, 380. 

Oceanic Navigation Co. v. Stranahan, 214 U. S. 
320, 333. 

Northern Pacific Railway v. Washington, 222 
U. S. 370, 380. 

U. S. v. St. Paul M. & M. Railway Co., 247 
U. S. 310, 318. 

Lapina v. Williams, 232 U. S. 78, 90-91. 

IForA* v. U. S., 54 App. D. C. 84, 86. 

Maxwell v. Brayshaw, 49 App. D. C. 57, 61. 

The bill to amend Sec. 1155 of the District of Co¬ 
lumbia Code by striking out the proviso thereto origi- 
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nated in the Senate. It was referred to the Commit¬ 
tee on the District of Columbia. The report of that 
Committee recommending the repeal of the proviso 
contains among other things the following: 

| 

“The law now declares that a married vjroman 
shall have full control of her separate property 
(Sec. 1154, District Code of Law), and full con¬ 
tractual power, whether she is engaged in‘busi¬ 
ness or not (Sec. 1155), but in the same breath 
with which this power is conferred it is restricted 
by the proviso above quoted. This proviso has been 
construed bv the courts as limiting not only the 
power to contract but also the power to control 
property, it is therefore inconsistent witji the 
whole spirit and intent of the act. 

“This bill, by striking out the proviso, would 
give a married woman power to use her property 
and to contract as freely as any other pejrson. 
The effect would be to remove a handicap under 
which married women now deal with their Sepa¬ 
rate property or engage in business. The bill 
would leave women after marriage in the same 
position with regard to their property andjobli- 
gation of contract that they held before paar- 
riage.” 

The report goes on to show how the prohibition ojf the 
proviso as to the making of the character of contracts 
here in question had worked to the detriment of mar¬ 
ried women and had hampered them in the usp of 
their property and credit in times of financial neces¬ 
sity; how the proviso opened the way for dishonest 
evasion of just debts; that the majority of the states 
had removed such restrictions, and how married 
women residing or having property in the District 
of Columbia were therefore at a disadvantage as 
compared with those living or having property in 


i 
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other jurisdictions. The Committee appended as 
a part of its report communications from the 
Commissioners of the District of Columbia, the 
'Women’s Bar Association of the District of Colum¬ 
bia, The Bar Association of the District of Columbia, 
and the National Women's Party, recommending the 
repeal of the proviso so as to remove such restric¬ 
tions. The report of the House District Committee 
on the District of Columbia quotes the Senate Com¬ 
mittee’s report in full, which the House Committee 
states explains the necessity for the passage of the 
bill repealing the proviso. A minority report of the 
House District Committee which had proposed an 
amendment i which would permit a married woman to 
borrow money on the security of her real property, 
but which contained no provision which would enable 
her to borrow monev on the securitv of her stocks 

% w 

and bonds and other personal property “either for 
her own purposes or the use of another” was rejected. 

As heretofore stated these reports are appended 
at the end of this brief. They show clearly that the 
intent in repealing the proviso was to “to give a 
married woman power to use her property and to 
contract as freely as any other person.” The report 
of the Senate Committee adopted by the majority 
Committee of the House expressly declared that to 
be the intent, and further declared that striking out 
the proviso would accomplish that purpose. We have 
shown heretofore that under the rules of statutorv 


construction that intent was accomplished by repeal¬ 
ing the proviso and thus removing from the general 
power to contract the exceptions which had been 
enumerated in the proviso, leaving the body of the 
statute in full force and effect. 


I 
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It will be noted that at the end of the House Com¬ 
mittee majority report there is appended a Hist of 
thirty States giving full contractual power t<j> mar¬ 
ried women, the law of each State being quoted, and 
it will Ik? further observed that in all of those iStates 

i 

where such laws have been construed bv the (courts 

w 

it has been held that a married woman may majke ac¬ 
commodation notes and become surety or guarantor 
even for her husband. j 

The Maryland statute, quoted in the majority re¬ 
port of the . House Committee appended hereto, is 
identical with the statute in the District of Columbia 
as it exists today, except that in Sec. 1155 the jword 
“separately” was inserted after the words ^jsue” 
and “sued” in each instance where thev are usjed in 
the section. It was because of the insertion of the 
word “separately” in Sec. 1155 in connection i with 
suits brought bv or against the wife that the United 
States Supreme Court, in another case cited by plain¬ 
tiff in Error in her brief (p. 3) viz., Thompson v. 
Thompson 218 U. S. 611, (Harlan, Holmes j and 
Hughes, J. J., dissenting), held that the policy of 
the common law respecting the relations between (hus¬ 
band and wife under which a wife could not sue; her 
husband in tort was not abrogated by the statute; 
that to permit a wife to sue separately did not [give 
her the right to maintain an action against her hus¬ 
band to recover damages for an assault and battery 
by him upon her person. It was to this policy of , the 
common law to which the remarks quoted in the brief 
of Plaintiff in Error were directed. I 

i 

In the case of Union Trust Company of New Jersey 
v. Knable, 122 Md. 584 (1914), the turning point was 
whether a contract of guaranty of a married woiiian 


i 
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entered into without consideration to her endorsed on 
a note given in connection with the debt of her hus¬ 
band was made in Maryland and governed bv the 
statute of that state, which permitted a married 
woman to so contract, or was made in New Jersey 
and governed by the statute of that state, under 
which at that time her power to make such contracts 
was expressly denied. Not withstanding a determined 
effort on the part of the Trust Company to establish 
that the contract was made in Maryland in order that 
it might have the benefit of the statute in that state, 
the court found that the contract was made in New 
Jersey and was therefore governed bv the laws of 

New Jersey. 

* 

It may be, noted here that the prohibition contained 
in the New Jersey statute was removed bv an amend- 
ing statute on April 9, 1929 (L. 1929 c. 71, p. 110). 

In Indiana, the statute, also quoted in the majority 
report of the House Committee, contained a provi¬ 
sion that “a married woman shall not enter into any 
contract of suretyship, whether as endorser, guaran¬ 
tor, or in any other manner, and such contract, as 
to her, shall be void.” (Burns, Anno. Ind. Stats. 
(Rev. of 1914) Vol. 3, Sec. 7855). 

That section was repealed by Acts of 1919, Chap. 
40, Sec. 1. 

Since the repeal of that statute, it has been held in 
Noble County Bank v. Waterhouse (Ind. 1928), 163 
N. E. 119, 120, that the defense of suretyship is not 
open to married women. 

See also Parr v. Paynter, 137 N. E. 70 (1922); 
Atkins v. Val Blatz Brewing Co., 137 N. E. 559 (1923). 

In Holland v. Bond, 125 Ark. 526 (1916), the Court 
was passing on Section 1, of an Act of the Arkansas 
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legislature enacted March 19, 1915 (Acts of 1915, p. 
684) which provided as follows: 

“Section 1. That from and after the passage 
of this Act every married woman and! every 
woman who may in future become married, shall 
have all the rights to contract and be contracted 
with, to sue and be sued, and in law and inj equity 
shall enjoy all rights and l>e subjected to all the 
laws of this State, as though she were a femme 
sole.” ' | 

Speaking of the change made by this statute the 
Court said: 

1 

“Prior to the passage of this Act a married 
woman would not be liable as surety on a promis¬ 
sory note for her husband, because contracts 
could onlv be made bv a married woman ijn ref- 
erence to her separate property. ('Citations.) 
But tlie Act of 1915, just referred to, libs re¬ 
moved that restriction and in the broadest 'terms 
enables a married woman to sue and be sued, to 
contract and be contracted with, and in laiv and 
equity to enjoy all rights and be subjected jto all 
the laws of this State as though she wjere a 
femme sole.” 

i 

See also Walker v. Ark. National Bank of Hot 
Springs f 256 Fed. 1, in which the Circuit Court of 
Appeals, Eighth Circuit, in 1919, passing oh the 
aforesaid Act of the Arkansas legislature enacted in 
1915, held the same way. 

i 

I 

v. i 

There is not involved in this case a contract be¬ 
tween a married woman and her husband. Even, 


i 

i 


i 

1 


i 

I 

i 


i 





IS 


therefore, if there could be any doubt respecting the 
power, under our statute, of a married woman to con¬ 
tract with her husband (which we neither suggest nor 
entertain: Sant my er v. Santmyer, 48 App. D. C. 
310; Thompson v. Thompson, 31 App. D. C. 557; 
Bronson v. Brady , 28 App. D. C. 250), that doubt 
need not concern the court in the instant case. True, 
here we have the case of a contract of a married 
woman with a third party for the benefit of the hus¬ 
band. As between contracts made with the husband 
and contracts made by the wife by which the husband 
benefits, entirely different considerations are in¬ 
volved. Contracts between husband and wife mav 

* 

give rise to i unseemly and sometimes bitter conten¬ 
tions and litigation and thus interfere with tlie rela- 
tions which should exist between them and which the 
law is concerned to foster and preserve. A contract 
made bv her for the husband’s benefit or bv which 

* w 

he may benefit does no more than carry out the pur¬ 
poses of all legislation known as “Married Women's 
Acts”, to give her full control over her property and 
business. Such legislation assumes that she is ca¬ 
pable of exercising her own independent judgment 
and if she desires to make a contract bv which her 
husband or some third person may benefit, she should 
be permitted to do so. The whole spirit of such 
legislation is that she should be emancipated from 
the restrictions and disabilities which surrounded a 
married woman at common law and should have the 
benefit of principles more in consonance with modern 
conditions. 

In Boyal v. Southerland, et aL, 168 X. C. 405, 84 S. E. 
70S (1915), the Court held that under a general en¬ 
abling statute a married woman has the power to con- 
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tract as surety for her husband, such a contract not 
being one between husband and wife. In the c^se of 
contracts between husband and wife under the North 
Carolina law certain formalities are required to; make 
them efficient and binding. The Court further held 
that a constitutional provision to the effect that the 
wife’s property shall not be liable for the husband’s 
debts, such as we have in Section 27, Title 14, of the 
I). C. Code (formerly Section 1151) protects the es¬ 
tate of the wife from the common law liability of 
coverture, but does not protect her estate fronj her 
obligation incurred as suretv for her husband. 

In Holland v. Bond , 125 Ark. 526, it was insisted 
that Section 1, of the Arkansas Statute (which we 
have quoted in the same case on page 16 of' this 
brief) contravened the Arkansas Constitution j pro¬ 
viding in effect that the property of a married woman 
shall not be subject to the debts of her husband, j The 
Court said: 

i 

“This provision in the constitution and; the 
subsequent legislation on the subject were! de¬ 
signed to secure to married women the separate 
use and disposition of their property. (Cita¬ 
tions.) Under this clause of the Constitution 
(and before the Act now under consideration; was 
passed) the Court has apparently held thit a 
married woman may convey by mortgage I her 
property in order to secure the debts of her hus¬ 
band. (Citations.) The clause of the Constitu¬ 
tion in question did not prevent a married wofnan 
from pledging or conveying her property to; se¬ 
cure the debts of her husband, but only meant 
that her property should not be subject to' the 
debts of her husband without some affirmative 
act on her part to make her liable. Under the 
Act in question the wife may bind herself by a 
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joint promise with her husband to a third per¬ 
son in the same manner as if she were a femme 
sole.” 

In Goad v. Moulton, 67 Cal. 536, the Court said: 

“In this State a married woman may enter 
into any engagement or transaction respecting 
property which she may if unmarried (Section 
158 Civil Code). A promissory note is an en¬ 
gagement respecting property which a married 
woman mav make though it can be enforced only 
as against her separate property. (Citations.) 

“If Mrs. Moulton had been unmarried she 
could have made a promissory note for the ac¬ 
commodation of her father without receiving anv 
consideration for so doing, and the note so made 
in the hands of one who received it for value 
would, beyond question, have been valid and 
binding!upon her, though the holder knew how 
and why it was made. 

“But the fact that she was married does not 
at all change the rule to limit her power in this 
respect.” 


VI. 

The right of married women to enter into contracts 
of guaranty and suretyship is generally upheld under 
statutes permitting them to contract as fully and 
freely as if unmarried. In support of this, we refer to 
the statutes and the Court decisions construing them 
set forth in the appendix to the majority report of 
the House Committee on the District of Columbia at 
the back of this brief, and, in further illustration, we 
refer to the following authorities: 

In Major r. Holmes, 124 Mass. 108, the Massachu¬ 
setts Statute of 1874, provided that “a married wo- 
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man may * * * make contracts oral and written, 
sealed and unsealed, in the same manner as i if she 
were sole; * * * but nothing in this Act shall 4uthor- 
ize a married woman to convey property to, or make 
contracts with her husband”. ! 

i 

This case covered— 

! 

i 

“Three actions of contract upon promissory 
notes made by husband and wife after th^ Stat¬ 
ute of 1874, c. 184 took effect. The consideration 
of the note in each case was a debt of the hus¬ 
band to the payee, and no money advanced or 
expended on the separate property of the! wife. 
The first action was brought against thg wife 
alone after the death of the husband. Thje sec¬ 
ond and third actions were brought against both 
husband and wife. 

“Each case was submitted upon the j facts 
above stated to the Superior Court which| gave 
judgment for the plaintiff and the defendants 
appealed. 

“Gray. C. J. Before the Statute of 1874, c. 

184, the female defendant would not have j been 

liable in either of these cases, because contracts 

could onlv be made bv married women with ref- 
* * 

refence to her separate property, business or 
earnings. (Citations.) But this statute hajs re¬ 
moved that restriction and in the broadest terms 
enables a married woman ‘to make contracts 
oral and written, sealed or unsealed, in the same 
manner as if she were sole’, and does nof re¬ 
quire that the consideration of her contracts 
should inure to her own benefit. The provision 
that nothing in this Act shall authorize her ‘to 
convey property to or make contracts with! her 
husband’, is evidently not intended to impose! any 
new restriction upon her capacity, but merely to 
affirm the rule of the common law so far as! her 
husband is the other party to her grant or jcon- 


i 

i 


i 

i 
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tract; and does not prevent both of them from 
binding themselves by a joint promise to a third 
person, i within the authority conferred by the 
statute. (Citations.) 


a r P 


The female defendant in each of the cases 


before us is therefore liable to the plaintiff upon 
her contract with him although, by reason of 
her incapacity to contract with or sue her hus¬ 
band, no contract of indemnity could be made or 
implied as between them as there might be in 
the case of two promisors, capable of contract¬ 
ing with and suing each other. A contract of 
indemnity between principal and surety is no 
part of, and nowise affects their contract with the 
creditor.” 


See also Ken-worthy v. Sawyer, 125 Mass. 28, which 
held under the same statute of 1874, that a promis¬ 
sory note made by a partnership and indorsed by the 
wife of one of the partners for the accommodation of 
the firm was binding on her. 

See also Middleborough Bank v. Cole , 191 Mass. 
168, which followed the Kenworthv case and in which 
the facts were similar. 

In Mayo v. Hutchinson, 57 Me. 546, a married 
woman was a surety on a note. In holding the defense 
unavailable, the Court said: 


“The legislature of this state have been gradu¬ 
ally enlarging the rights and extending the lia¬ 
bilities of married women. By an Act approved 


February 23, 1866, c. 52, 4 
married woman, made for 
shall be valid and binding. 


The contracts of any 
any lawful purpose, 
and may be enforced 


in the same manner as if she were sole', etc. 


The wisdom or expediency of this Act is a mat¬ 


ter solely for the legislature. Its language is 
most general and there can be no reasonable 
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doubt as to its meaning. A contract of ;surety- 
sliip is a lawful contract and for a lawful pur¬ 
pose. It is valid and binding on a married 
woman. The married defendant may have been 
indiscreet in entering into it but that is }iot the 
fault of the plaintiff. Almost all who sign as 
surety have occasion to remember the proverb 
of Solomon, ‘He that is a surety for a stjranger 
shall smart for it; and he that hateth suretyship 
is sure.’ But tliev are nevertheless held! liable 
upon their contracts, otherwise there wopld be 
no smarting and the proverb would fail. ’’l 

I 

In Kell if on Contracts of Married I Vomen\ page 
162, section 20, it is said: I 


“To the extent of the power given to a mar¬ 
ried woman by the statutes to enter into con- 
tracts with third persons she has the povjcer to 
enter into a contract of suretyship in behalf of 
her husband. If the statute gives her general 
power to contract she can make a personal obli¬ 
gation or an obligation binding on her estate the 
same as if she were sole.” (Citations) 


Statutes are still in force in some States like Mis¬ 
sissippi (see Bank of America v. Miss., 101 U. S. 240, 
cited at page 5, of brief of Plaintiff in Error), iwliich 
authorize married women to enter into contracts 
only with reference or having relation to or fqr the 
direct benefit of her separate estate, and none others. 
Decisions under such Statutes are not in point |liere; 
nor are decisions under similar statutes which! hold 
that she may bind her separate estate only by express 
provision in the instrument which she executes. 'Here 
we have a statute, which is now and was in force at 
the time of the transaction in question, which! em " 
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powers a married woman to contract generally as 
though unmarried, and which also provides that all 
contracts which she may make shall be deemed to be 
made with reference to her separate estate, unless 
a contrary intent is expressd in the contract. 

There is cited on page 4, of the brief of Plaintiff 
in Error, to the proposition that a married woman 
may not become surety or guarantor for the debts 
of others, the case of Bank of Commerce v. Bowers, 
14 Idaho 75, 93 Pacific 504. The decision in that 
case was based on a different statute from that in 
force in the District of Columbia. The Idaho stat¬ 
ute permitted a married woman to make contracts 
only with reference to her separate property, and the 
Court held that to mean that in order to charge her 
separate property the debt must have been incurred 
for its benefit or if for the benefit of another she 
must create an express lien or encumbrance thereon 
for the payment of the debt. 

Section 44, Title 14, of the Code of the District 
of Columbia (Sec. 1156 former Code), provides as 
follows: 


“44. Contracts of wife.—Every contract made 
by a married woman which she has the power to 
make shall be deemed to be made with reference 
to her estate which is made her separate estate 
by this 1 chapter, and also her equitable separate 
estate, if any she has, as a source of credit to 
the extent of her power over the same, unless 
the contrary intent is expressed in the contract.” 


That palpably does not qualify and is not intended 
to qualify Sec. 43 (1155 of former Code) so as to 
limit a married woman's power to contract generally, 
but its purpose was and is to prevent her from escap- 


ing liability for any just obligation which she may 
assume by declaring when sued on the obligation that 
it was not contracted with reference to her separate 
estate. This she may not do unless she has iso ex- 

i 

pressly declared in the contract. 

The obvious purpose of that section was and is to 
subject her separate property to execution onj judg¬ 
ments recovered against her on every contract!which 
she could make under the provisions of Section 1155 
of former Code (now Sec. 43) unless, as just Stated, 
the intent not to make the contract with reference to 
her separate property was expressed therein. | If in 
any case she should not wish to subject her separate 
property to liability for the payment or satisfaction 
of contractual obligations which she assumes sh£ may 
insert an express provision therein which will ljelieve 
her separate property from liability. Prior tjo the 
repeal of the proviso to Section 1155, married women 
could not make contracts as surety or guarantor or 
as accommodation drawer, acceptor, maker Or in¬ 
dorser, but, as the statute now stands, they mayimake 
any kind of contract without exception which! they 
could make if unmarried, “and upon judgments re¬ 
covered against them execution may be issued jas if 
they were unmarried.” As we have hereinbefore 
shown, the very object and purpose of the statute re¬ 
pealing the proviso was to remove the restrictions 
which had been placed upon married women with re¬ 
spect to Ihe making of contracts as surety or guar¬ 
antor, accommodation drawer, acceptor, maker or in¬ 
dorser. In the present case, Plaintiff in Erroir by 
her indorsement assumed an obligation on a inote, 
which note without indorsement Defendant in Error 
refused to accept. (R. p. 3.) The fact that she! was 
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an accommodation indorser cannot relieve her from 
liability. When she indorsed the note, and not before, 
the Defendant in Error accepted it, and granted the 
extension, if it be regarded as a renewal note. This 
was done on the faith of her indorsement. The con¬ 
tract thus became an executed one, and was thus com¬ 
plete. The extension of the credit, under such cir¬ 
cumstances; furnished a sufficient consideration. The 
language of this Court in Dobbins v. Thomas, 26 App. 
1). C. 157, 162, is apt to this case: 


“The contract alleged was one clearlv within 
the power of the defendant, though a married 
woman, to make. It must be deemed to have 
been made with reference to her separate estate, 
there being no contrary intention expressed. She 
is, therefore, liable to be sued separately thereon, 
and, in case of judgment against her, to have 
execution issued as if she were unmarried.” 


VII. 

It was the obvious purpose of Sections 1154, 1155 
aaul 1156 of the Code of Laws of the District of 
Columbia (Secs. 21, 43 and 44, Title 14, of the present 
Code) to emancipate married women from the restric¬ 
tions of the common law with respect to their own 
separate property and to enable them to contract as 
fullv and freelv as thev could do if unmarried; and 
this is in conformity with the present day policy 
throughout the nation, as exemplified by statutes 
passed in practically every state in the Union, to 
recognize the right of married women to independence 
of action in the control and management of their own 
estates. In a few jurisdictions, like the District of 
Columbia, the solicitude of legislators for the protec- 
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tion of married women had induced them to ejxcept 
from the general grant of power certain enumerated 
contracts of suretyship and the like, but it had! been 
found in this District and apparently elsewhere,j e. g. 
Indiana, Arkansas, and New Jersey, (in which States, 
as in the District of Columbia, such exceptions s were 
later removed), that the exclusion of such contracts 
operated to the detriment rather than to the benefit 
of married women. Women’s organizations have 
generally resented the imposition of any such restric¬ 
tions either as hampering married women owning 
property and married women in business in thfc ex¬ 
ercise of control over such property or business 
or as a reflection on the capacity of women to | deal 
with matters pertaining to their own property! and 
business affairs, as will appear from the reports of 
the Committees appended to this brief. 

i 

• | 

VIII. 

! 

| 

Prior to the repeal of the proviso, as we have $een, 
this Court had held that a married woman could not 
act as suretv or guarantor. It was to do away with 
that restriction that the amendatory statute of jMav 
28, 1926, was enacted. i 

The banking institutions and business people in the 
District generally have proceeded on the understand¬ 
ing that since May 28, 1926, when the proviso was re¬ 
pealed, such contracts made by married women \vere 
valid, and if they are not correct in this they wiljl be 
faced with the possibility of serious loss. If byi re¬ 
pealing the proviso, which had expressly excluded 
from the general power of married women to con¬ 
tract, their right to act as surety or guarantor of as 
accommodation drawer, acceptor, maker, or indorser 


I 
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and to bind their separate property thereby, the 
Congress could not thereby effect a change in the law 
so as to authorize such contracts, then the only re¬ 
sult of its repealing the proviso would be to entrap 
banking institutions, business people and others into 
making invalid contracts with married women. Of 
course the Congress could never intend such a result. 

As shown above, the proviso, while it remained in 
force, had the effect to exclude certain enumerated 
contracts: from the general power to contract con¬ 
ferred on married women by the substantive words 
of the Section, and the palpable effect of the repeal 
of the proviso was to leave the body of the Section 
in full force and operation. That conforms not only 
to the rules of statutory construction, but is in con¬ 
formity with reason and with intelligence of action 
on the part of the Congress as well. 

IX. 

That the judgment of the Municipal Court in favor 
of the Plaintiff, (Defendant in Error here), was cor¬ 
rect and should be affirmed is— 

Respectfully submitted, 

i Frank J. Hogan, 

William H. Donovan, 
i Attorneys for Defendant in Error. 


December 9, 1931. 
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SENATE 

! 

69th Congress, 1st Session. 

Report No. 370. 


j 

AMENDING SECTION 1155 OF AN ACT ENTITLED “AN ACT Tb ESTAB¬ 
LISH A CODE OF LAW FOR THE DISTRICT OF COLUMBIA ’ ’ 


March 11 (calendar day, March 13), 1926. — Ordered to be printed 


Mr. Capper, from the Committee on the District of Columbia, 


submitted the following 


REPORT 


[To accompany S. 2730] 

The Committee on the District of Columbia, to whom was! referred 
the bill (S. 2730) to amend section 1155 of an act entitled “An act 
to establish a code of law for the District of Columbia,'j’ having 
considered the same, report favorably thereon with the recom¬ 
mendation that the bill do pass. 

The sole purpose and effect of the bill is to strike fjrom the 
present law relating to the rights of married women to epgage in 
business the limitation “that no married woman shall havje power 
to make any contract as surety or guarantor or as accommodation 
drawer, acceptor, maker, or indorser/' 

The law now declares that a married woman shall have full control 
of her separate property (sec. 1154, District Code of Law), and full 
contractual power, whether she is engaged in business or hot (sec. 
1155), but in the same breath with which this power is conferred it 
is restricted by the proviso above quoted. This proviso has been 
construed by the courts as limiting not only the power to Contract 
but also the power to control property. It is therefore inconsistent 
with the whole spirit and intent of the act. 

This bill, by striking out the proviso, would give a married woman 
power to use her property and to contract as freely as any other 
person. The effect would be to remove a handicap under which 
married women now deal with their separate property or epgage in 
business. The bill would leave women after marriage in the same 
position with regard to their property and obligation of contract 
that they held before marriage. 

Under the restrictive proviso this bill seeks to remove jmarried 
women who are now hampered in the use of their property and 
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credit in times of financial necessity. The proviso also opens the 
wav for dishonest evasions of just debts, bv reason of the fact that 
a married woman having borrowed money on her sole and separate 
property and in reality for her own use, may later declare that the 
loan was made for the benefit of another person, and have the 
courts release her from liability and declare the whole transaction 
void, on the ground that she acted as surety for another even 
though it is specifically recited in the instruments signed by her 
that she was acting in her own behalf. The result is that there 
exists at present a serious handicap upon married women holding 
property in their own name who wish to borrow money for their 
own uses. 

The majority of States have removed such restrictions, including 
the neighboring Commonwealths of Maryland and Virginia, as well 
as Delaware, Illinois, Kansas, New York, Oklahoma, and Utah. 
These are specifically cited merely to show that the removal of 
restrictions on the power of married women to contract is not con¬ 
fined to any one section of the country but is general throughout the 
Nation. Married women residing or having property of their own 
in the District of Columbia are therefore at a disadvantage as com¬ 
pared with those living or having property in other jurisdictions. 

The bill has the indorsement of the District Commissioners (whose 
letter in regard thereto is appended and made a part of this report), 
as well as such organizations as the Women's Bar Association of the 
District of Columbia, the National Woman's Party, the District of 
Columbia Bankers’ Association, Bar Association of the District of 
Columbia, and the Real Estate Brokers' Association. The letters 
of the two bar associations and the National Woman's Party are 
appended. 


Commissioners of the District of Columbia, 

Washington, March o, 1026. 


Hon. Arthur Capper, 

Chairman Committee on the District of Columbia . 

United States Senate , Washington , D. C. 

Sir: The Commissioners of the District of Columbia have the honor to recom¬ 
mend favorable action on Senate bill 2730, Sixtv-ninth Congress, first session, 
entitled “A bill to amend section 1153 of an act entitled ‘An act to establish a 
code of law for the District of Columbia’ ”, which you referred to them for report 
as to the merits of the bill and the propriety of its passage. 

The commissioners believe that the passage of this legislation will be in the 
public interest. 

Very truly yours, 


Board of Commissioners of the 

District of Columria, 
Bv Cuno H. Rudolph, President . 


Women’s Bar Association of the 

District of Columbia, 
Washington, D. C., February 1, 1026. 


Hon. Arthur Capper, 

Chairman Committee on the District of Columbia. 

i United States Senate, Washington , D. C. 

Sir: This is to certify that the Women’s Bar Association of the District of 
Columbia, at a special meeting held December 14, 1925, voted unanimously to 
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urge Congress to repeal the proviso in section 1155 of the Code of Law for the 
District of Columbia, which proviso is as follows: 

“Provided, That no married woman shall have power to make any| contract as 
surety or guarantor, or as accommodation drawer, acceptor, maker, or indorser. ” 

Burnita Shelton Matthews, President. 
Olive E. Geiger, Secretary. 

i 

i 

i 


Bar Association of the District of Columbia, 

Washington, D. C., January ] 20, 1926. 

Hon. Arthur Capper, 

United States Scjiatc. 

Sir: As secretary of the Bar Association of the District of Columbia, I re¬ 
spectfully invite your attention to the fact that at a recent meeting of the asso¬ 
ciation a resolution was unanimously adopted seeking the repeal of thtj' proviso to 
section 1155 of the Code, which reads as follows: 

i ‘ Provided, That no married woman shall have power to give any jcontract as 
surety or guarantor, or as accommodation drawer, exceptor, maker, or indorser. ” 

The action of the association was inspired by a recent decision o| the Court 
of Appeals of the District of Columbia—the highest court in our [jurisdiction 
(Schwartz v. Sacks, 1924 Wash. Law Rep., p. 789)—holding thatj a married 
woman could repudiate her contracts and prove that she was not acting in refer¬ 
ence to her sole and separate estate, but as surety, etc. 

Section 1154 of the Code of Law of the District of Columbia is verv broad and 
allows married women to contract and deal with their separate estate as feme 
sole. The section is as follows: 

** Married women shall hold all their property, of every description, for their 
separate use as fully as if they were unmarried, and shall have power to dispose 
of the same by deed, mortgage, lease, will, gift, or otherwise, as fully as if 
they were unmarried: Provided, That no disposition of her real pr personal 
property, or any portion thereof, by deed, mortgage, bill of sale, or; other con¬ 
veyance, shall be valid if made by a married woman under 21 years of age.” 

This section is followed by section 1155, which is equally as broad, land defines 
the powers of married women to contract, etc., and which is as follows: 

* 1 Married women shall have power to engage in any business, and to contract, 
whether engaged in business or not, and to sue separately upon theif contracts, 
and also to sue separately for the recovery, security, or protection of jtheir prop¬ 
erty, and for torts committed against them, as fully and freely as ifj they were 
unmarried; contracts may also be made with them, and they may also be sued 
separately upon their contracts, whether made before or during marriage, and 
for wrongs independent of contract committed by them before or during their 
marriage, as fully as if they were unmarried, and upon judgments recovered 
against them execution may be issued as if they were unmarried; nor shall any 
husband be liable upon any contract made by his wife in her own name and upon 
her own responsibility, nor for any tort committed separately by her j out of his 
presence without his participation or sanction: Provided, That no married woman 
shall have power to make any contract as surety or guarantor, or as; accomoda¬ 
tion drawer, exceptor (sic), maker, or indorser.” 

Until recently it was the custom in this jurisdiction for married; women to 
contract and trade in reference to their sole and separate estate as : unmarried 
women could do, in view of the broad provisions of sections 1154 and; 1155, but 
the decision of the aforementioned case makes it possible for a married woman, 
after pledging her sole and separate estate, notwithstanding the recital^ contained 
in the pledge, to repudiate the transaction under the proviso to section 1155, by 
showing that although she pledged her separate estate for its benefit |she did so 
as surety for another. 

This condition of affairs makes it impossible for married women to do business 
owing to the fact that business men can not trust them because they plight avail 
themselves of the proviso to section 1155. 

The court of appeals said in the above-mentioned case that if a marrjied woman 
pledges her sole and separate estate for the debt of another, the transaction is 
absolutely void, not merely voidable by her. 

It is impossible for banks, trust companies, and business men to ascertain the 

i 



4 


AMENDING CODE OF LAW FOR DISTRICT OF COLUMBIA 


purpose for which married women are dealing in relation to their sole and separ¬ 
ate property, and anyone dealing with them assumes the risk of having the trans¬ 
action set aside and annulled on the ground of suretyship under the aforesaid 
proviso. 

A case recently came to my attention where application was made to the court 
to invest a trust fund in the purchase of a mortgage note made by a married 
woman, in which mortgage she recited that she was dealing in relation to her sole 
and separate estate and that the money derived therefrom was for the use and 
benefit of that estate. Accompanying the application to the court was an affi¬ 
davit made by the mortgagor that the recitals in the deed of trust or mortgage 
were true, and that, she received the benefit of the loan for her sole and separate 
estate. Nevertheless, the court declined to authorize the purchase of the mort¬ 
gage note by the trust estate owing to the fact that if she, the mortgagor, re¬ 
pudiated the transaction under the proviso to section 1153 of the code, and could 
show that the money went for a different purpose than for the benefit of her sole 
and seperate estate, she could evade the obligation; that no doctrine of estoppel 
applied because, under the decision of the court of appeals, the transaction is void 
ab initio, and not merely voidable. 

The necessity for the repeal of the proviso to section 1155 is obvious for the 
protection of married women, and its repeal is advocated by the Bankers’ Asso¬ 
ciation, the Real Estate Brokers’ Association, the Women’s Bar Association and 
by our association, ,and in view of section 1154 and section 1155, it should never 
in the first instance have become a law. 

Very respectfully, 

George C. Gertman. 


National Women’s Party. 

Washington, D. C., February •/, 1926. 
Senate Committee on the District of Columbia. 

The Capitol, Washington , D. C. 

Gentlemen: The District of Columbia branch of the National Women’s 

Party approves of the bill (S. 2730) introduced by Senator Capper to repeal the 
present restriction upon the capacity of married women to contract, and hopes 
that your committee will give the measure a favorable report. If a hearing is 
held, this organization would like to be heard. 

Yours very truly, 

Mrs. Wymond H. Bradbury, 

Chairman District of Columbia Branch of National Women's Party . 


HOUSE OF REPRESENTATIVES 


69th Congress, 1st Session. 


Report 


No. 1055. 


AMENDING SECTION 1155 OF DISTRICT OF COLUMBIA CODE 


April 30, 1920.—Referred to the House Calendar and ordered to be printed 


Mr. McLeod, from the Committee on the District of Columbia, 

submitted the following: 


REPORT 

[To accompany S. 2730] 

The Committee on the District of Columbia, to whom was referred 
the bill (S. 2730) to amend section 1155 of an act entitled “An act 
to establish a code of law for the District of Columbia," having con¬ 
sidered the same, report favorably thereon with the recommendation 
that the bill do pass. j 

The Judiciary Subcommittee of the District of Colufnbia held 
very full hearings on this bill, and reported it favorably jto the full 
committee. During the consideration of the bill by the; full com¬ 
mittee, an amendment was proposed which the committed declined 
to adopt. Some of the objections to the proposed amendment are 
as follows: 

1. It makes no provision regarding a married woman whjo owns no 

real estate and whose property consists of stocks and bojnds. The 
married woman whose property consists of stocks and bopds would 
not be able to make any loan on them whatsoever, either fojr her own 
purposes or for the use"of another and the situation in regard thereto 
would be the same as it is to-day. To make an instrument by way 
of mortgage of stocks and bonds (which pass by delivery or by 
indorsement and delivery) is not practically possible in every day 
business transactions anti besides there is no provision of lajw author¬ 
izing the recording of such instruments. j 

2. A married woman, no matter how large her property, jcould not 
borrow on her unsecured note for any purpose whatsoever. If she 
is in business she could not get accommodation at her bank| even for 
use in her business. The proposed amendment gives her! no relief 
whatsoever from the present situation in that regard. 

3. All notes of married women are by reason of the decisjon of the 
court of appeals under a cloud and questionable. If she| makes a 
note seemingly for her own purposes, the court of appeals; has said 
that any time "thereafter she may come in and show that such a note 
or any "contract of hers was for the benefit of another arid in the 
nature of a surety, accommodation maker or guarantee of another 
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person and have the transaction cancelled and declared void. She 
is therefore, helpless at the present time in borrowing money for any 
purpose and the proposed amendment merely attempts to rectify 
that situation as far as real estate is concerned. It would mean that 
as far as her personal property is concerned, she would be com¬ 
pelled, to sell the same, even at a sacrifice, if it should become 
necessary for her to raise funds. 

4. The proposed amendment would leave a married woman, par¬ 
ticularly one in business or trade at as great a disadvantage as 
she is to-day, unable to borrow money except in so far as real 
estate is concerned. 

5. Under the proposed amendment, if a married woman with a 
separate estate wished to help her husband or another she would be 
obliged to mortgage her real estate. This entails considerable ex¬ 
pense and delay, whereas if the bill which has already passed the 
Senate becomes a law. she could, by reason of her estate, obtain a 
loan from the bank on her personal unsecured note and thus avoid 
such expense and delay. If she is compelled to resort to a mortgage 
a married woman would be unnecessarily penalized. 

The Senate committee's report on this bill explains the necessity 
for its passage, and is quoted herewith in full: 

[Senate Import No. 370, Sixtv-ninth Congress, first session] 

The Committee on the District of Columbia, to whom was referred the bill 
(S. 2730) to amend section 1155 of an act entitled “An act to establish a code 
of law for the District of Columbia.” having considered the same, report favor¬ 
ably thereon with the recommendation that the bill do pass. 

The sole purpose and effect of the bill is to strike from the present law relating 
to the rights of married women to engage in business the limitation “that no 
married woman shall have power to make any contract as surety or guarantor 
or as accommodation drawer, acceptor, maker, or indorser.” 

The law now declares that a married woman shall have full control of her 
separate property (sec. 1154, District Code of Law), and full contractual power, 
whether she is engaged in business or not (sec. 1155), but in the same breath 
with which this power is conferred it is restricted by the proviso above quoted. 
This proviso has been construed by the courts as limiting not only the power to 
contract but also the power to control property. It is therefore inconsistent with 
the whole spirit and intent of the act. 

This bill, by striking out the proviso, would give a married woman power to 
use her property and to contract as freely as any other person. The effect would 
be to remove a handicap under which married women now deal with their sepa¬ 
rate property or engage in business. The bill would leave women after marriage 
in the same position (with regard to their property and obligation of contract 
that thev held before marriage. 

Under tin* restrictive proviso this Dill seeks to remove married women who are 
now hampered in the use of their property and credit in times of financial neces¬ 
sity. The proviso also opens the way for dishonest evasions of .just debts, by 
reason of the fact that a married woman having borrowed money on her sole and 
separate property and in reality for her own use. may later declare that the loan 
was made for the benefit of another person, and have the courts release her from 
liability and declare the whole transaction void, on the ground that she acted as 
surety for another even though it is specifically recited in the instruments signed 
by her that she was acting in her own behalf. The result is that there exists at 
present a serious handicap upon married women holding property in their own 
name who wish to borrow monev for their own uses. 

The majority of States have removed such restrictions, including the neighbor¬ 
ing Commonwealths of Maryland and Virginia, as well as Delaware, Illinois, 
Kansas, New York, Oklahoma, and Utah. These are specifically cited merely to 
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show that the removal of restrictions on the power of married women to contract 
is not confined to any one section of the country but is general throughout the 
Nation. Married women residing or having property of their own ijn the District 
of Columbia are therefore at a disadvantage as compared with tljose living or 
having property in other jurisdictions. 

The bill has the indorsement of the District Commissioners (whose letter in 
regard thereto is appended and made a part of this report), as! well as such 
organizations as the Women’s Bar Association of the District of Columbia, the 
National Women’s Party, the District of Columbia Bankers’ Association, Bar 
Association of the District of Columbia, ami the Real Estate Brokers’ Associa¬ 
tion. The letters of the two bar associations and the National Woman’s Party 
are appended. 


Commissioners of tiie District of Colombia, 

Washington, March 19:26. 

Hon. Arthur Capper, 

Chairman Committee on the District of Columbia . 

United States Senate , 1C ashing ton} D. C. 

Sir: The Commissioners of the District of Columbia have the hoijior to recom¬ 
mend favorable action on Senate bill 2730, Sixtv-ninth Congress, first session, 
entitled “A bill to amend section 1153 of an act entitled ‘An act tio establish a 
code of law for the District of Columbia,’ ” which you referred !to them for 
report ns to the merits of the bill and the propriety of its passage.; 

The commissioners believe that the passage of this legislation will be in the 
public interest. 

Verv trulv vours, 

Board of Commissioners of the 

District of IColumbia, 
By Cuno II. Rudolph, Prcsuleilt. 


Women’s Bar Association of ti^f. 

District of Colombia, 
Washington, D. C. February 1, 1926. 

Hon. Arthur Capper, 

Chairman Committee on the District of Columbia, 

United States Senate. Washington, D. C. 

Sir: This is to certifv that the Women’s Bar Association of thei District of 
Columbia, at a special meeting held December 14, 11*25, voted una|nimously to 
urge Congress to repeal the proviso in section 1155 of the Code of pnv for the 
District of Columbia, which proviso is as follows: 

“ Provided , That no married woman shall have power to make any! contract as 
surety or guarantor, or as accommodation drawer, accepter, maker, or indorser.” 

Burnita Shelton Matthews, j President. 
Olive E. Geiger, Secretary. 


Bar Association of the District of Columbia, 

Washington, D. C., January ] 20, 1926. 

Hon. Arthur Capper, 

United States Senate. 

Sir: As secretary of the Bar Association of the District of Colombia, I re¬ 
spectfully invite your attention to the fact that at a recent meeting of the asso¬ 
ciation a resolution was unanimously adopted seeking the repeal of |the proviso 
to section 1155 of the Code, which reads as follows: 

“ Provided , That no married woman shall have power to give any jcontract as 
surety or guarantor, or as accommodation drawer, exceptor, maker, orj indorser.” 

The action of the association was inspired by a recent decision of the Court 
of Appeals of the District of Columbia—the highest court in our 'jurisdiction 
(Schwartz v. Sacks, 1924 Wash. Law Rep. p. 789)—holding that I a married 
woman could repudiate her contracts and prove that she was not acting in refer¬ 
ence to her sole and separate estate, but as surety, etc. 


I 
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Section 1154 of the Code of Law of the District of Columbia is very broad and 
allows married women to contract and deal with their separate estate as femme 
sole. The section is as follows: 

*‘Married women shall hold all their property, of every description, for their 
separate use as fully as if they were unmarried, and shall have power to dispose 
of the same by deed, mortgage, lease, will, gift, or otherwise, as fully as if they 
were unmarried: Provided, That no disposition of her real or personal property, 
or any portion thereof, by deed, mortgage, bill of sale, or other conveyance, shall 
be valid if made by a married woman under 21 years of age.” 

This section is followed by section 1155, which is equally as broad, and defines 
the powers of married women to contract, etc., and which is as follows: 

‘ ‘ Married women shall have power to engage in any business, and to contract, 
whether engaged in business or not, and to sue separately upon their contracts, 
and also to sue separately lor the recovery, security, or protection of their prop¬ 
erty, and for torts committed against them, as fully and freely as if they were 
unmarried; contracts may also be made with them, and they may also be sued 
separately upon their contracts, whether made before or during marriage, and 
for wrongs independent of contract committed by them before or during their 
marriage, as fully as if they were unmarried, and upon judgments recovered 
against them execution may be issued as if they were unmarried; nor shall any 
husband be liable upon any contract made by his wife in her own name and upon 
her own responsibility, nor for any tort committed separately by her out of his 
presence without his participation or sanction: Provided, That no married woman 
shall have power to make any contract as surety or guarantor, or as accommo¬ 
dation drawer, exceptor (sic), maker, or indorser.” 

Until recently it was the custom in this jurisdiction for married women to 
contract and trade in reference to their sole and separate estate as unmarried 
women could do, in view of the broad provisions of sections 1154 and 1155, but 
the decision of the aforementioned case makes it possible for a married woman, 
after pledging her sole and separate estate, notwithstanding the recitals contained 
in the pledge, to repudiate the transaction under the proviso to section 1155, by 
showing that although she pledged her separate estate for its benefit she did so 
as surety for another. 

This condition of affairs makes it impossible for married women to do business 


owing to the fact that business men can not trust them because they might avail 
themselves of the proviso to section 1155. 

The court of appeals said in the above-mentioned case that if a married woman 
pledges her sole and separate estate for the debt of another, the transaction is 
absolutely void, not merely voidable by her. 

It is impossible for banks, trust companies, and business men to ascertain the 
purpose for which married women are dealing in relation to their sole and separate 
property, and anyone dealing with them assumes the risk of having the trans¬ 
action set aside and annulled on the ground of suretyship under the aforesaid 


proviso. 

A case recently came to my attention where application was made to the court 
to invest a trust fund in the purchase of a mortgage note made by a married 
woman, in which mortgage she recited that she was dealing in relation to her sole 
and separate estate and that the money derived therefrom was for the use and 
benefit of that estate., Accompanying the application to the court was an affidavit 
made by the mortgagor that the recitals in the deed of trust or mortgage 
were true, and that she received the benefit of the loan for her sole and separate 
estate. Nevertheless, the court declined to authorize the purchase of the mort¬ 
gage note by the trust estate owing to the fact that if she, the mortgagor, re¬ 
pudiated the transaction under the proviso to section 1155 of the code, and could 
show that the money went for a different purpose than for the benefit of her sole 
and separate estate, she could evade the obligation; that no doctrine of estoppel 
applied because, under the decision of the court of appeals, the transaction is 
void ab initio, and not merelv voidable. 


The necessity for the repeal of 
protection of married women, and 
ciation, the Real Estate Brokers' 


the proviso to section 1155 is obvious for the 
its repeal is advocated by the Bankers' Asso- 
Association, the Women’s Bar Association, and 


by our association, and in view of section 1154 and section 1155, it should never 


in the first instance have become a law. 


Very respectfully, 


George C. Gertman, Secretary. 



5 


AMENDING SECTION 1155 OF DISTRICT OF COLUMBIA CODE 

I 

National Women ^ Party, 
Washington, D. C., Febr\iary 4, 1926. 
Senate Committee on the District of Columbia, 

The Capitol, Washington. D. C. 

Gentlemen: The District of Columbia branch of the National Women’s Party 
approves of the bill (S. 2730) introduced by Senator Capper to repeal the pres¬ 
ent restriction upon the capacity of married women to contract, and hopes 
that your committee will give the measure a favorable report. If a hearing is 
held, this organization would like to be heard. 

Yours very truly, 

Mrs. Wymond II. Br|adbury, 

Chairman District of Columbia Branch of National Women's Party. 


States Giving Full Contractual Power to Married WoSmen 

CALIFORNIA 

i 

Husband and wife may make contracts. —Either husband or wife may enter into 
any engagement or transaction with the other, or with any other person, respect¬ 
ing property, which either might if unmarried; subject, in transactions between 
themselves, to the general rules which control the actions of persons occupying 
confidential relations with each other, as defined by the title on trusts. (Kerr’s 
Cyclopedic Code, 1920, sec. 158; enacted 1872.) 

Accommodation note may be made by a married woman. (Gootjl r. Moulton, 
67 Calif. 536.) Wife may be surety for husband. (Bank v. De Shajrb, 137 Calif. 
685.) 

COLORADO 

May make any contract. —Any woman, while married, may contract debts in 
her own name and upon her own credit, and may execute promissory notes, 
bonds, bills of exchange and other instruments in writing, and nuiy enter into 
any contract the same as if she were sole; * * * (Comp. Laws of Colo., 

1921, sec. 55S6.) j 

Whatever incidents, privileges, and profits attach to the dominion! of property, 
when exercised by others, attach to it in her hands. (Wells v. CayWood, 3 Colo. 
487 (1877).) ! 

CONNECTICUT 

Property rights of persons married since April 20, 1S77. —In case jof marriages 
on or after April 20, 1877, neither husband nor wife shall acquire, j by force of 
the marriage, any right to or interest in any property held by the jother before 
or acquired after such marriage, except as to the share of the suijvivor in the 
property as provided by law. The separate earnings of the wife 'shall be her 
sole property. She shall have power to make contracts with third i persons and 
to convey to them her real and personal estate, as if unmarried * |* *. (Gen. 

Stats, of Conn., Rev. of 1918, sec. 5274.) \ 

A wife may execute an accommodation note for her husband. j (Markel v. 
Di Francesco, 93 Conn. 355 (1919).) 

DELAWARE 

Bights of married teamen. —That the property of a married woman, whether 
real, personal, or mixed, and choses in action which she may have j acquired in 
any manner, and all the income, rents, and profits thereof, shall bd deemed to 
be her sole and separate property, and she may sell, convey, assign, transfer, 
devise, bequeath, encumber, or otherwise dispose of the same, and she may con¬ 
tract jointly (including with her husband), or separately, sue and b|e sued, and 
exercise all other rights and powers, including the power to make aj will, which 
a femme sole may do under the laws of this State; provided that nothing in this 
section contained shall be deemed to affect the right of the husband, if he survive 
his wife, as tenant by the courtesy in the real estate of his wife. .jYcknowledg- 
ments by married women of all instruments relating to or affecting; real estate 
shall be taken as provided in chapter 92 of the Revised Code of Delaware of 
1915. < . j 

Appears not to have been construed on subject of suretyship, etc. j 


i 
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ILLINOIS 

Wife may contract as if unmarried .—Contracts may be made and liabilities 
incurred by a wife, arid the same enforced against her, to the same extent and in 
the same manner as if she were unmarried. (Ill. Rev. Stats. (Cahill), 1925, 
eh. 68. sec. 6.) 

There is no distinction between a married woman’s contract of suretyship for 
her husband’s debt and that for the debt of a stranger, and she may bind her 
separate property for it. (Stone v. Billings, 107 Ill. 170, 1897.) 


INDIANA 


Wife’s power to hold property and contract—Bound hy estoppel .—A married 
woman may take, acquire, and hold property, real or personal, by conveyance, 
gift, devise or descent, or by purchase with her separate means or money; and 
the same, together with all the rents, issues, income, and profits thereof, shall be 
and remain her own separate property, and under her own control, the same as if 
she were unmarried. And she may, in her own name, as if she were unmarried, 
at any time during coverture, sell, barter, exchange, and convey her personal 
property; and she may also in like manner, make any contracts with reference 
to the same: but she shall not enter into any executory contract to sell or convey 
or mortgage her real estate, nor shall she convey or mortgage the same, unless 
her husband join in such contract, conveyance or mortgage: Provided , however , 
That she shall be bound by an estoppel in pais, like any other person. (Burns’s 
Anno. Ind. Stats., vol. 3 (Rev. of 1914), sec. 7853.) 

Wife may not be surety .—A married woman shall not enter into any contract of 
suretyship, whether as indorser, guarantor, or in any other manner; and such 
contract, as to her, shall be void. (Burns’s Anno. Ind. Stats. (Rev. of 1914), 
vol. 3, sec. 7855.) 

Note. —Section 7855 was repealed by acts of 1919, chapter 40, section 1. 


IOWA 

Property rights of married women .—A married woman may own in her own 
right real and personal property acquired by descent, gift, or purchase, and 
manage, sell, and convey the same, and dispose thereof by will, to the same 
extent and in the same manner the husband can, property belonging to him. 
(Code of Iowa, 1924, sec. 10406.) 

Wife may be liable as surety for husband’s debt. (Thompson v. Brown, 106 
Iowa 367 (1898): Himnan v. Treinen, 196 Iowa 70 (1923).) 


KANSAS 

Conveyances and contracts concerning property .—A married woman, while the 
marriage relation subsists, may bargain, sell, and convey her real and personal 
property and enter into anv contract with reference to the same in the same 
manner, to the same 1 extent, and with like effect as a married man may in rela¬ 
tion to his real and personal property. (Rev. Stats, of Kan., Anno., 1923, sec. 
23-202.) 

The wife mav be a suretv for her husband and as such is entitled to all the 
* * 

rights and privileges of sureties. (Hubbard r. Ogden, 22 Kan. 363 (1879).) 


MARYLAND 

Married women shall have power to engage in any business, and to contract, 
whether engaged in business or not, and to sue upon their contracts, and also 
to sue for the recovery, security, or protection of their property, and for torts 
committed against them, as fully as if they were unmarried: contracts may also 
be made with them, and they may also be sued separately upon their contracts, 
whether made before or during marriage, and for wrongs independent of contract 
committed bv them before or during their marriage, as fully as if they were 
unmarried: and upon judgments recovered against them, execution may be 
issued ns if thev were unmarried: nor shall anv husband be liable upon any 
contract made by his wife in her own name and upon her own responsibility, nor 
for any tort committed separately by her or out of his presence, without his 
participation or sanction. (Bagbv’s Anno. Code of Md.; art. 45, sec. 5.) 

A married woman may make a contract of guaranty or become a surety. 
(Union Trust Co. of X. «j. v. Knable, 122 Md. 584 (1914).) 
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MINNESOTA i 

i 

I 

Contracts — Torts—Property rights and liabilities .—Every married woman is 
bound by her contracts and responsible for her torts, and her property shall be 
liable for her debts and torts to the same extent as if unmarried. She may make 
any contract which she could make if unmarried, and shall be bound thereby, 
except that every conveyance and contract for the sale of her real |estate or any 
interest therein shall be subject to and governed by the provisions of section 
3335, Revised Laws, 1905 (S196), and acts amendatory thereof. |(Gen , l Stats, 
of Minn., 1923, sec. 80IS.) 

MISSISSIPPI 


Disability of coverture abolished .—Married women are fully emancipated from 
all disability on account of coverture; and the common law as to the disabilities 
of married women and its effect on the rights of property of the wjife, is totally 
abrogated, and marriage shall not impose any disability or incapacity on a woman 
as to the ownership, acquisition, or disposition of property of any sort, or as to 
her capacity to make contracts and to all acts in reference to property which she 
could lawfully do if she were not married; but every woman now married, or 
hereafter to be married, shall have the same capacity to acquire, hold, manage, 
control, use, enjoy, and dispose of all property, real and personal, in j possession or 
expectancy, and to make any contract in reference to it, and to i bind herself 
personally, and to sue and be sued, with all the rights and liabilities incident 
thereto, as if she were not married. (Hemingway’s Anno. Miss. Cjode of 1917, 
sec. 2051.) j 

Appears not to have been construed on subject of suretyship, etc. i 


MISSOURI 

Wife deemed femme sole, for what purposes .—A married woman shall be 
deemed a femme sole so far as to enable her to carry on and transact business 
on her own account, to contract and be contracted with, to sue and be sued, and 
to enforce and have enforced against her property such judgments! as may be 
rendered for or against her, and may sue and be sued at law or in jequity, with 
or without her husband being joined as a party: Provided, A married woman 
may invoke all exemption and homestead laws now in force for the protection of 
personal and real property owned by the head of a family, except in'cases where 
the husband has claimed such exemption and homestead rights for thje protection 
of his own property. (Rev. Stats, of Mo., 1919, sec. 7323.) 

A wife may become surety for her husband on a note. (Grandy f. Campbell, 
78 Mo. App. 502 (1899).) 

MONTANA 

Husband and wife may make contracts .—Either husband or wife! may enter 
into any engagement or transaction with the other, or with any other person, 
respecting property, which either might, if unmarried, subject in transactions 
between themselves to the general rules which control the actions! of persons 
occupying confidential relations with each other, as defined by thej provisions 
of this code relative to trusts. (Rev. Code of Mont., 1921, sec. 578<5j) 

Appears not to have been construed on subject of suretyship, etc. i 

NEBRASKA j 

I 

Married woman may convey separate property .—A married woman!, while the 
marriage relation subsists, may bargain, sell, and convey her real aiid personal 
property, and enter into any contract with reference to the same in the same 
manner, to the same extent, and with like effect as a married man miav in rela- 
tion to his real and personal property. (Comp. Stat. of Xebr., 1922, jsec. 1510.) 

Married woman mav be surety if intent is to bind her separate estate. (Bank 
v. Stoll, 57 Xebr. 758 (1S99).) 

NEVADA | 

Contract between husband and wife .—Either husband or wife may i enter into 
any contract, engagement, or transaction with the other, or with any other 
person, respecting property, which either might enter into if unmarried, subject 
in any contract, engagement, or transaction between themselves, to the general 
rules which control the actions of persons occupying relations of confidence and 
trust toward each other. (Nev. Rev. Laws, 1912, sec. 2173.) 

i 

! 

i 

i 
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A wife may use her property as security for the payment of her husband’s debt. 
(Cartan v. David, 18 Nev. 310 (1SS4).) 

NEW MEXICO 

Husband and wife may make contracts. —Either husband or wife may enter into 
any engagement or transaction with the other, or with any other person respect¬ 
ing property, which either might, if unmarried, subject, in transactions between 
themselves, to the general rules of common law which control the actions of 
persons occupying confidential relations with each other. (X. Mex. Stats. 
Anno. 115, sec. 2750.) 

Married woman liable as accommodation maker of a note for her husband 
(Bank & Trust Co. v. Flournoy, 24 N. M. 256 (1918).) 


NEW YORK 


Powers of married woman. —A married woman has all the rights in respect to 
property, real or personal, and the acquisition, use, enjoyment, and disposition 
thereof, and to make contracts in respect thereto with any person, including her 
husband, and to carry on any business, trade or occupation, and to exercise all 
powers and enjoy all rights in respect thereto and in respect to her contracts, and 
be liable on such contracts, as if she were unmarried: but a husband and wife 
can not contract to alter or dissolve the marriage or to relieve the husband from 
his liability to support his wife. All sums that may be recovered in actions or 
special proceedings i by a married woman to recover damages to her person, 
estate or character shall be the separate property of the wife. Judgment for or 
against a married woman, may be rendered and enforced, in a court of record, or 
not of record, as if she was single. A married woman may confess a judgment 
specified in section 1273 of the code of civil procedure. (Cahill’s Consolidated 
Laws of X. Y., 1923, Dom. Kel. Law. Sec. 51.) 

Since 18S4 a married woman has power to bind herself in the ordinary way as 
a surety. (Gates v. Williams, 29 N. Y. S. 712 (1894).) She may execute an 
accommodation note to her husband and be liable thereon when he negotiates 
it. (Bank v. Sniffen, 7 X. Y. S. 520 (1889).) 


NORTH CAROLINA 


Capacity to contract. —Subject to the provisions of section 2515 of this chapter 
regulating contracts of wife with husband affecting corpus or income of estate, 
every married woman is authorized to contract and deal so as to affect her real 
and personal property in the same manner and with the same effect as if she were 
unmarried, but no Conveyance of her real estate shall be valid unless made with 
the written assent of her husband as provided by section 6 of article 10 of the 
constitution, and her privy examination as to the execution of the same taken 
and certified as now required by law. (Consolidated Stats, of X. C., Anno., 
1919, vol. 1, sec. 2507.) 

Among the requirements of section 2515 is the separate examination of the 
wife. 

Contract by wife as surety for husband is valid without formalities required 
by section 2515 and a wife is suable thereon alone. (Koval v. Southerland, 16S 
N. C. 405 (1915).) 

NORTH DAKOTA 


Eights and capacity of husband and wife. —Either husband or wife may enter 
into any engagement or transaction with the other, or with any other person, 
respecting property, which the other might, if unmarried. The wife after mar¬ 
riage has with respect to property, contracts, and torts the same capacity and 
rights and is subject to the same liabilities as before marriage, and in all actions 
by or against her she shall sue and be sued in her own name. (Comp. Laws of 
X. D. 1913, Anno., vol. 1, sec. 4411.) 

Wife executing promissory note with husband is liable thereon, though note 
given for husband’s individual debt. (Mortgage Co. r. Stevens, 3 X. D. 265 
(1S93).) 

OHIO 


May contract the same as if unmarried. —A husband or wife may enter into any 
engagement or transaction with the other, or with any other person, which 
either might if unmarried; subject, in transactions between themselves, to the 
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general rules which control the actions of persons occupying confidential rela¬ 
tions with each other. (Page’s Anno. Gen’l Code, vol. 2, sec. 7999.) 

A married woman is personally liable on a contract of suretyship. (Card 
Fabrique Co. v. Stallage, 50 U. S. 417^(1893).) 

OKLAHOilA 

Contracts .—Either husband or wife may enter into any engagement or trans¬ 
action with the other, or with any other person, respecting property which either 
might, if unmarried, subject in transactions between themselves t}o the general 
rules which control the actions of persons occupying confidential delations with 
each other as defined by the title on trust. (Comp. Okla. Stats.] Anno., 1921, 
vol. 2, sec. 0009.) 

Married women may become sureties under same conditions a^ femme sole. 
(Temple v. State, 74 Okla. 215 (1919).) 

j 

OREGON 

Contracts binding as if wife teas unmarried .—Contracts may be made by a wife, 
and liabilities incurred, and the same enforced by or against her; to the same 
extent and in the same manner as if she were unmarried. (Oreg. jLaws, vol. 2, 
sec. 9758.) | 

A wife may bind her separate property for her husband’s debts. (Gray v. 
Holland, 9 Or. 512 (1881).) 

RHODE ISLAND 

i 

Married woman may make any contracts .—A married woman mjay make any 
contract whatsoever the same as if she were single and unmarried, land with the 
same rights and liabilities. (Gen’l Laws of R. 1., 1923, sec. 4195.) 

Appears not to have been construed on subject of suretyship, etc. i 

SOUTH DAKOTA 

Contracts .—Either husband or wife may enter into any engagement or trans¬ 
action with the other, or with any other person, respecting property, which 
either might, if unmarried, subject, in transactions between themsjelves, to the 
general rules which control the actions of persons occupying confidential rela¬ 
tions with each other, as defined by chapter 9, part 2, division 4, |of this title. 
(S. D. Rev. Code, 1919, vol. 1, sec. 171.) j 

Wife liable on note with husband though given for husband’s d|ebt. (Mort¬ 
gage Co. v. Bradley, 4 S. I). 158 (1S93).) 

1 

TENNESSEE 

Married women emancipated from all disability on account of coverture. —Mar¬ 
ried women are hereby fully emancipated from all disability onj account of 
coverture, and the common law as to the disabilities of married women and its 
effect on the rights of property of the wife, is totally abrogated, and marriage 
shall not impose any disability or incapacity on a woman as to the ownership, 
acquisition, or disposition of property of any sort, or as to her capacity to make 
contracts and do all acts in reference to property which she could I lawfully do 
if she were not married: but every woman now married, or hereafter] to be mar¬ 
ried, shall have the same capacity to acquire, hold, manage, control,! use, enjoy, 
and dispose of, all property, real and personal, in possession, and to make any 
contract in reference to it and to bind herself personally, and to sue find be sued, 
with all the rights and incidents thereof, as if she were not married. (Thompson’s 
Shannon’s Code, 1918, sec. 4249a.) j 

Appears not to have been construed on subject of suretyship, e|tc. It has 
been stated by the court that it imposes “personal liability upon the wife for all 
of her contracts, and she may be sued upon them as though she wcjre a single 
woman.” (Baird v. Lebeek Bros., 7 Civ. App. 225, 228.) 

i 

UTAH 

Wife’s contracts .—Contracts may be made by a wife and liabilities incurred, 
and the same enforced by or against her, to the same extent and in the same 
manner as if she were unmarried. (Comp. Laws of Utah, 1917, sec. 2984.) 

Wife liable on contract of guaranty. (Bank v. Taylor, 38 Utah, 5\6 (1911).) 
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VIRGINIA 

Married woman may make contract, sue and be sued. —A married woman may 
contract and be contracted with, sue and be sued, in the same manner and with 
the same consequences as if she were unmarried, whether the right or liability 
asserted by or against her shall have accrued heretofore or hereafter * * * 

(Va. Code of 1924, Anno., see. 5134.) 

Wife is liable as surety for husband. (Jones v. Degge, 84 Va. 685 (1888).) 

WASHINGTON 

Wife may contract. —Contracts may be made by a wife and liabilities incurred 
and the same may be enforced by or against her to the same extent and in the 
same manner as if she were unmarried. (Pierce’s Code, 1921, sec. 1430.) 

Personal judgment against a married woman and the subjection of her separate 
property thereto is warranted for liabilities incurred as surety upon an official 
bond. (Kittitas County v. Travers, 16 Wash. 528 (1897).) 

WISCONSIN 

Women to have equal rights. —Women shall have the same rights and privileges 
under the law as men in the * * * freedom of contract, * * * holding 
and conveying property, * * * and j Q all other respects * * *. (Wis. 
Stats., 1923, sec. 6.015.) 

Married women mav make themselves liable as sureties as freely as men. 
(Bank v. Jahn, 179 Wis. 117 (1922).) 

WYOMING 

Power of married women to contract .—Any married woman may * * * 

make contracts and incur obligations and liabilities, all of which may be enforced 
against her to the same extent and in the same manner as if she were unmarried. 
(Wyo. Comp. Stats., Anno., 1920, sec. 4975.) 

Appears not to have been construed on subject of suretyship, etc. 
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j 

Mr. Gilbert, from the Committee on the District of Columbia, 

submitted the following j 

i 

MINORITY REPORT 

i 

I 

[To accompany S. 2730] 

i 

This bill is a real estate brokers and bankers bill to facilitate such 
transactions within the District of Columbia. It goes further than 
necessary to relieve the conditions complained of, to wit s 

That husband and wife, and the wife alone, are unable! to obtain 
loans on the pledge of their securities, usually real estate. 

Under this bill all protection whatever will be swept away from a 

married woman on anv kind of contract. ! 

* 

It has been found wise and proper in many States, and jl think a 
majority of them, where married women have all privileges of single 
women, to accept their right to become security. She ijnay even 
become security by executing a mortgage, or pledge in writing, of 
her estate, under the formalities required by law. 

The amendment I shall offer in lieu of the one provided isjthe iden¬ 
tical language now existing in the State of Kentucky, ahd many 
others where it is believed that a married woman should hlave some 
protection thrown around her in the assuming of the relation of 
suretyship. I shall propose the following in lieu of the bill: 

Provided, That no part of a married woman’s estate shall be subjected to the 
payment or satisfaction of any liability, upon a contract made after marriage, to 
answer for the debt, default, or misdoing of another, including her} husband, 
unless such estate shall have been set apart for that purpose by deed of, mortgage 
or other conveyance, acknowledge and recorded as provided by law. 

i 

Mr. Blanton joins in this minority report. 


i 

1 

i 

i 


i 












